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TiH*  42— Public  Huolth 

CHAPTER  I— PUBUC  HEALTH  SERVICE,  OE-' 
PARTMENT  OF  HEALTH,  EDUCATION,  AND 
WELFARE 

SUBCHAPTER  D— GRANTS 

PART  50— POLIOES  OF  GENERAL 
APPUCABIUTY 

Abortions  ond  Rolotod  Medical  Sorvicos  in 
Fodorally  Atcictod  Programs  of  tho  Public 
HoaMi  Sorvico 

Note.— This  document  originally  appeared 
in  the  Federal  Register  for  Thursday,  Feb¬ 
ruary  2,  1978.  It  is  reprinted  in  this  issue  to 
meet  requirements  for  publication  on  an  as¬ 
signed  day  of  the  week.  (See  the  inside 
cover  of  this  issue  for  information  about 
agencies  publishing  on  assigned  days  of  the 
week.) 

AGENCY:  Public  Health  Service. 
ACTION:  Pinal  rules. 

SUMMARY:  The  Department  is  pro¬ 
mulgating  new  rules  to  govern  Federal 
financial  participation  in  expenditures 
for  abortions  funded  through  various 
HEW  programs.  Three  parallel  sets  of 
regulations  are  being  promulgated. 
One  set  will  apply  to  programs  admin¬ 
istered  under  title  XIX  of  the  Social 
Security  Act,  another  to  programs 
administered  under  title  XX  of  that 
Act,  and  the  third  to  programs  and 
projects  supported  with  fimds  appro¬ 
priated  to  the  Department  of  Health, 
Education,  and  Welfare  and  adminis¬ 
tered  by  the  Public  Health  Service. 
These  rules  are  necessary  as  a  result 
of  the  enactment  of  Pub.  L.  95-205. 
That  statute  imposes  strict  limitations 
upon  Federal  funding  of  abortions  and 
requires  that  the  Secretary  “promptly 
issue  regulations  and  establish  proce¬ 
dures  to  insure  that  (the  statute  is) 
rigorously  enforced.”  These  regula¬ 
tions  respond  to  that  statutory  direc¬ 
tive  and  specify  when  Federal  funds 
may  be  used  to  pay  for  abortions. 

EFFECTIVE  DATES:  This  regulation 
will  be  effective  February  14,  1978.  As 
explained  in  the  preamble  to  42  CFR 
Part  449  appearing  in  this  issue  at  p. 
4833,  in  providing  Federal  financial 
participation  prior  to  the  effective  date 
of  these  regrulations,  the  Department 
will  accept  any  reasonable  interpreta¬ 
tion  of  the  statutory  provisions  imple¬ 
mented  by  these  regulations. 

Notice  of  Proposed  Rulemaking  and 
a  delayed  effective  date  of  30  days 
have  been  waived  because  of  the  com¬ 
pelling  need  to  provide  immediate  di¬ 
rection  to  States  and  Federal  grantees 
as  to  those  abortions  which  the  De¬ 
partment  will  fund  with  its  appropri¬ 
ations  for  fiscal  year  1978,  and  to 
follow  the  dictates  of  Congress  that 
the  Department  promptly  issue  regu¬ 
lations.  Nevertheless,  written  com¬ 
ments  or  suggestions  received  on  or 


before  March  20,  1978,  will  be  consid¬ 
ered  with  a  view  to  revising  these  reg¬ 
ulations,  and  will  be  responded  to  by 
further  publication  in  the  Federal 
Register  no  later  than  May  3, 1978. 

In  commenting  please  refer  to  PCO- 
187-RC.  Agencies  and  organizations 
are  requested  to  submit  comments  in 
duplicate.  Comments  will  be  available 
for  public  inspection  beginning  ap¬ 
proximately  two  weeks  after  publica¬ 
tion  in  Room  722-H,  of  the  Depart¬ 
ment’s  offices  at  200  Independence 
Avenue  SW.,  Washington,  D.C.,  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5  p.m.,  202-245-0950. 

ADDRESS:  Address  comments  to: 
Marilyn  Martin,  Ihiblic  Health  Ser¬ 
vice,  Room  722H,  Humphrey  Building, 
200  Independence  Avenue  SW.,  Wash¬ 
ington,  D.C. 20201. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Marilyn  L.  Martin.  Room  722H, 
Hubert  Humphrey  Building,  200  In¬ 
dependence  Avenue  SW.,  V^ashing- 
ton,  D.C.  20201,  202-245-7581. 

SUPPLEMENTARY  INFORMATION: 
For  a  preamble  statement,  which  is 
being  issued  jointly  by  the  Public 
Health  Service,  the  Health  Care  Fi¬ 
nancing  Administration,  and  the  Ad¬ 
ministration  for  Public  Services  of  the 
Office  of  Human  Development  Ser¬ 
vices.  concerning  conditions  governing 
Federal  funding  of  abortions,  see  42 
CFR  Part  449  appearing  in  this  issue 
at  page  4833. 

Part  50  is  amended  by  adding  a  new 
Subpart  C  to  read  as  set 
No.  MC  forth  below: 

Subpart  C — AbortioiM  and  Ralotod  Modical  SarvkM 
in  Fodorally  Attitlod  Frogiamt  of  tho  Public  HoaKh 
Sorvico 

See. 

50.301  ApplicabUity. 

50.302  Definitions. 

50.303  General  Rule. 

50.304  Life  of  the  mother  would  be  endan¬ 
gered. 

50.305  Severe  and  long-lasting  damage  to 
physical  health. 

50.306  Rape  and  incest. 

50.307  Documentation  needed  by  programs 
or  projects. 

50.308  Drugs  and  devices  and  termination 
of  ectopic  pregnancies. 

50.309  Record  keeping  requirements. 

50.310  Confidentiality. 

Axtihority:  Sec.  101,  Pub.  L.  95-205,  91 
Stat.  1461,  December  9, 1977. 

§  50.301  Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  programs  or  projects  for 
health  services  which  are  supported  in 
whole  or  in  part  by  Federal  financial 
assistance,  whether  by  grant  or  con¬ 
tract,  appropriated  to  the  Department 
of  Health,  Education,  and  Welfare  and 
administered  by  the  Public  Health 
Service. 


§  50.302  Definitions. 

As  used  in  this  subpart:  (a)  “Law  en¬ 
forcement  agency”  means  an  agency, 
or  any  part  thereof,  charged  imder  ap¬ 
plicable  law  with  enforcement  of  the 
general  penal  statutes  of  the  United 
States,  or  of  any  State  or  local  juris¬ 
diction. 

(b)  “Medical  procedures  performed 
upon  a  victim  of  rape  or  incest”  means 
any  medical  service,  including  an  abor¬ 
tion,  performed  for  the  purpose  of  pre¬ 
venting  or  terminating  a  pregnancy 
arising  out  of  an  incident  of  rape  or 
incest. 

(c)  “Physician”  means  a  doctor  of 
medicine  or  osteopathy  legally  autho¬ 
rized  to  practice  medicine  and  surgery 
by  the  State  in  which  he  or  she  prac¬ 
tices. 

(d)  “Public  health  service”  means: 
(I)  An  agency  of  the  United  States  or 
of  a  State  or  local  government,  that 
provides  health  or  medical  services; 
and  (2)  a  “rural  health  clinic,”  as  de¬ 
fined  under  section  l(d)(aa)(2)  of  Pub. 
L.  95-210,  91  Stat.  1485;  except  that 
any  agency  or  facility  whose  principal 
fimction  is  the  performance  of  abor¬ 
tions  is  specifically  excluded  from  this 
definition. 

§  50.303  General  Rule. 

Federal  financial  participation  is  not 
available  for  the  performance  of  an 
abortion  in  programs  or  projects  to 
which  this  subpart  applies  except 
under  circumstances  described  in 
§§  50.304,  50.305,  or  50.306. 

§50.304  Life  of  the  mother  would  be  en¬ 
dangered. 

Federal  financial  participation  is 
available  for  the  performance  of  an 
abortion  when  a  physician  has  found, 
and  so  certified  in  writing  to  the  pro¬ 
gram  or  project,  that  on  the  basis  of 
his/her  professional  judgment,  the  life 
of  the  mother  would  be  endangered  if 
the  fetus  were  carried  to  term. 

§  50.305  Severe  and  long-lasting  damage 
to  physical  health. 

Federal  financial  participation  is 
available  for  the  performance  of  an 
abortion  when  two  physicians  have 
found,  and  so  certified  in  writing  to 
the  program  or  project,  that  on  the 
basis  of  their  professional  judgment, 
severe  and  long-lasting  physical  health 
damage  to  the  mother  would  result  if 
the  pregnancy  were  carried  to  term. 

§  50.306  Rape  and  incest. 

Federal  financial  participation  is 
available  for  medical  procedures  per¬ 
formed  upon  a  victim  of  rape  or  incest 
if  the  program  or  project  has  received 
signed  documentation  from  a  law  en¬ 
forcement  agency  or  public  health  ser¬ 
vice  stating  that:  (a)  The  person  upon 
whom  the  medical  procedure  was  per¬ 
formed  was  reported,  within  60  days  of 
the  incident,  to  have  been  the  victim 
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of  an  incident  of  rape  or  incest;  and 
(b)  the  report  included  the  name,  ad¬ 
dress  and  signature  of  the  person  who 
reported  the  rape  or  incest.  Federal  fi¬ 
nancial  participation  is  also  available 
for  the  performance  of  abortions  for 
victims  of  rape  or  incest  under  the  cir¬ 
cumstances  described  in  §§50.304  and 

50.305  without  regard  to  the  require¬ 
ments  of  the  preceding  sentence. 

§  50.307  Documentation  needed  by  pro¬ 
grams  or  projects. 

Fed^al  financial  participation  is  un¬ 
available  for  the  performance  of  abor¬ 
tions  or  other  medical  procedures  oth¬ 
erwise  provided  for  under  §§50.304, 
50.305,  and  50.306  if  the  program  or 
project  has  paid  without  first  having 
received  the  certifications  and  docu¬ 
mentation  specified  in  those  sections. 

§  50.308  Drugs  and  devices  and  termina¬ 
tion  of  ectopic  pregnancies. 

Federal  financial  participation  is 
available  with  respect  to  the  cost  of 
drugs  or  devices  to  prevent  implanta¬ 
tion  of  the  fertilized  ovum,  and  for 
medical  procedures  necessary  for  the 
termination  of  an  ectopic  pregnancy. 

§  50.309  Record  keeping  requirements. 

Programs  or  projects  to  which  this 
subpart  applies  must  maintain  copies 
of  the  certifications  and  documenta¬ 
tion  specified  in  §§  50.304,  50.305,  and 

50.306  for  three  years  pursuant  to  the 
retention  and  custodial  requirements 
for  records  at  45  CFR  74.20  et  seq. 

§  50.310  Confidentiality. 

Information  in  the  records  or  in  the 
possession  of  programs  or  projects 
which  is  acquired  in  connection  with 
the  requirements  of  this  subpart  may 
not  be  disclosed  in  a  form  which  per¬ 
mits  the  identification  of  an  individual 
without  the  individual’s  consent 
except  as  may  be  necessary  for  the 
health  of  the  Individual  or  as  may  be 
necessary  for  the  Secretary  to  monitor 
the  activities  of  those  programs  or 
projects.  In  any  event,  any  disclosure 
shall  be  subject  to  appropriate  safe¬ 
guards  which  will  minimize  the  likeli¬ 
hood  of  disclosures  of  personal  infor¬ 
mation  in  identifiable  form. 

Dated:  January  26,  1978. 

James  F.  Dickson, 
Acting  Assistant 
Secreta  ryfor  Health. 

Approved:  January  26,  1978. 

Joseph  A.  Califano,  Jr., 

Secretary.  Department  of  Health, 
Education,  and  Welfare. 

[FR  Doc.  78-2872  Filed  1-30-78;  2:15  pml 


[4110-35] 

CHAPTER  IV— HEALTH  CARE  FINANCING  AD¬ 
MINISTRATION,  DEPARTMENT  OF  HEALTH, 

EDUCATION,  AND  WELFARE 

PART  449— SERVICES  AND  PAYMENT  IN 
MEDICAL  ASSISTANCE  PROGRAMS 

Faderal  Financial  Participation  in  Stata  Claims 
for  Abortion* 

Note.— This  document  originally  appeared 
In  the  Federal  Register  for  Thursday,  Feb¬ 
ruary  2,  1978.  It  is  reprinted  in  this  issue  to 
meet  requirements  for  publication  on  an  as¬ 
signed  day  of  the  week.  (See  the  inside 
cover  of  this  issue  for  information  about 
agencies  publishing  on  assigned  days  of  the 
week.) 

AGENCY:  Health  Care  Financing  Ad¬ 
ministration  (HCFA),  HEW. 

ACTION:  Final  rules. 

SUMMARY:  The  Department  is  pro¬ 
mulgating  new  rules  to  govern  Federal 
financial  participation  in  expenditures 
for  abortions  funded  through  various 
HEW  programs.  Three  parallel  setsre- 
gulations  are  being  promulgated.  One 
set  will  apply  to  programs  adminis¬ 
tered  under  title  XIX  of  the  Social  Se¬ 
curity  Act,  another  to  programs  ad¬ 
ministered  title  XX  of  that  Act,  and 
the  third  to  programs  and  projects 
supported  with  funds  appropriated  to* 
the  Department  of  Health,  Education, 
and  Welfare  and  administered  by  the 
Public  Health  Service.  These  rules  are 
necessary  as  a  result  of  the  enactment 
of  Pub.  L.  95-205.  That  statute  im¬ 
poses  strict  limitations  upon  Federal 
funding  of  abortions  and  requires  that 
the  Secretary  “promptly  issue  regula¬ 
tions  and  establish  procedures  to 
insure  that  [the  statute  is]  rigorously 
enforced.”  These  regulations  respond 
to  that  statutory  directive  and  specify 
when  Federal  funds  may  be  used  to 
pay  for  abortions. 

EFFECTIVE  DATE:  The  regulations 
wiil  be  effective  February  14.  1978,  As 
explained  below,  in  providing  Federal 
financial  participation  prior  to  the  ef¬ 
fective  date  of  these  regulations,  the 
Department  will  accept  any  reason¬ 
able  interpretation  of  the  statutory 
provisions  implemented  by  these  regu¬ 
lations. 

Notice  of  Proposed  Rulemaking  and 
a  delayed  effective  date  of  30  days 
have  been  waived  because  of  the  com¬ 
pelling  need  to  provide  immediate  di¬ 
rection  to  States  and  Federal  grantees 
as  to  which  abortions  the  Department 
will  fund  with  its  appropriations  for 
fiscal  year  1978,  and  pursuant  to  the 
dictate  of  Congress  that  these  regula¬ 
tions  be  issued  promptly.  Nevertheless, 
WTitten  comments  or  suggestions  re¬ 
ceived  on  or  before  March  20,  1978, 
will  be  considered  with  a  view  to  revis¬ 
ing  these  regulations  and  will  be  re¬ 
sponded  to  by  further  publication  in 
the  Federal  Register  no  later  than 
May  3,  1978.  The  Department’s  pub¬ 


lished  response  will  indicate  the 
extent  to  which,  if  at  all.  amendment 
of  these  regulations  is  in  order  in  light 
of  these  comments. 

In  commenting  please  refer  to  PCO- 
187-RC.  Agencies  and  organizations 
are  requested  to  submit  comments  in 
duplicate.  Comments  will  be  available 
for  public  inspection  beginning  ap¬ 
proximately  2  weeks  after  publication, 
in  Room  5225  of  the  Department’s  of¬ 
fices  at  330  C  Street  SW.,  Washington, 
D.C.,  on  Monday  through  Friday  of 
each  week  from  8:30  a.m.  to  5  p.m.. 
202-245-0950. 

ADDRESS:  Address  Comments  to; 

Administrator,  Health  Care  Financ¬ 
ing  Administration.  Department  of 
Health.  Education,  and  Welfare. 
P.O.  Box  2366,  Washington,  D.C. 
20013. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Michael  Cook,  Room  4423,  Switzer 
Building.  330  C  Street  SW..  Wash¬ 
ington.  D.C.  20201,  202-245-0962 
(HCFA). 

SUPPLEMENTARY  INFORMATION: 
On  December  9,  1977,  the  President 
signed  Pub.  L.  95-205.  That  Act  appro¬ 
priates  funds  for  the  Department’s 
profirrams  from  December  1.  1977, 
through  September  30,  1978,  or  until 
enactment  of  an  appropriation  for  any 
project  or  activity  provided  for  there¬ 
in,  whichever  occurs  first.  Section  101 
of  that  Act  contains  language  which 
succeeds  section  209  of  the  Labor- 
HEW  Appropriations  Act  of  1977,  Pub. 
Lu  94-439,  which  has  popularly  been 
referred  to  as  the  “Hyde  amendment.” 

Statutory  Language 

Section  101  of  Pub.  L.  95-205  pro¬ 
vides,  in  part,  that: 

[Nlone  of  the  funds  provided  for  in  this 
paragraph  shall  be  used  to  perform  abor¬ 
tions  except  where  the  life  of  the  mother 
would  be  endangered  if  the  fetus  were  car¬ 
ried  to  term;  or  except  for  such  medical  pro¬ 
cedures  necessary  for  the  victims  of  rape  or 
incest,  when  such  rape  or  incest  has  been  re¬ 
ported  promptly  to  a  law  enforcement 
agency  or  public  health  service;  or- except  in 
those  instances  where  severe  and  long-last¬ 
ing  physical  health  damage  to  the  mother 
would  result  if  the  pregnancy  were  carried 
to  term  when  so  determined  by  two  physi¬ 
cians. 

Nor  are  payments  prohibited  for  drugs  or 
devices  to  prevent  implantation  of  the  fertil¬ 
ized  ovum,  or  for  medical  procedures  neces¬ 
sary  for  the  termination  of  an  ectopic  preg¬ 
nancy. 

The  Secretary  shall  promptly  Issue  regu¬ 
lations  and  establish  procedures  to  ensure 
that  the  provisions  of  this  section  are  rigor¬ 
ously  enforced. 

Prior  Department  Policy 

Section  209  of  Pub.  L.  94-439,  the 
Labor-HEW  Appropriations  Act  of 
1977,  prohibited  the  Department  from 
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using  any  funds  appropriated  under 
that  Act  to  pay  for  abortions  “except 
where  the  life  of  the  mother  would  be 
endangered  if  the  fetus  were  carried  to 
term.”  The  Department  was  enjoined 
by  a  Federal  District  Court  from  en¬ 
forcing  section  209  in  October,  1976, 
prior  to  its  implementation.  The  in¬ 
junction  was  dissolved  on  August  4, 
1977,  and  the  Department  published  a 
notice, '42  FR  40486  (August  10,  1977), 
specifying  the  method  by  which  it 
would  implement  section  209. 

The  notice  provided  that:  “the  De¬ 
partment  will  provide  Federal  finan¬ 
cial  participation  in  the  cost  of  abor¬ 
tions  only  where  the  attending  physi¬ 
cian,  on  the  basis  of  his  or  her  profes¬ 
sional  judgment,  has  certified  that  the 
abortion  is  necessary  because  the  life 
of  the  mother  would  be  endangered  if 
the  fetus  were  carried  to  term.” 

In  addition,  the  notice  indicated  that 
the  conference  report  to  section  209 
made  clear  that  that  section  did  not 
bar  Federal  funding  for  medical  proce¬ 
dures  necessary  for  the  termination  of 
an  ectopic  pregnancy,  for  drugs  and 
devices  to  prevent  the  implantation  of 
the  fertilized  ovum  and  for  prompt 
treatment  before  the  fact  of  pregnan¬ 
cy  is  established  for  victims  of  rape  or 
incest. 

Congress  did  not  enact  an  HEW  ap¬ 
propriations  act  for  fiscal  year  1978  by 
October  1,  1977,  the  end  of  the  1977 
fiscal  year.  Congress  did,  however, 
enact  two  temporary  resolutions 
which  continued  funding  for  the  De¬ 
partment  through  November  30,  1977. 
These  resolutions  continued  the  limi¬ 
tations  on  Federal  funding  of  abor¬ 
tions  set  forth  in  section  209. 

Ftoally,  on  December  7,  1977,  Con¬ 
gress  enacted  Pub.  L.  95-205,  which 
the  President  signed  on  December  9, 
1977,  providing  fvmding  for  the  De¬ 
partment  through  September  30,  1978. 
The  Secretary  issued  a  statement  on 
December  10,  1977,  which  essentially 
restated  the  provisions  on  Federal 
fimding  of  abortions  contained  in  the 
Act,  and  indicated  that  the  Office  of 
the  General  Counsel  would  be  prepar¬ 
ing  regulations  to  enforce  these  limita¬ 
tions.  The  Department  transmitted 
that  statement  to  all  State  Medicaid 
agencies,  HEW  Regional  Offices, 
Public  Health  Service  Hospitals  and 
grantees,  and  State  medical  associ¬ 
ations. 

Introduction 

These  regulations  have  been  drafted 
to  implement  the  determinations  of 
Congress  with  respect  to  the  availabil¬ 
ity  of  Federal  funds  to  pay  for  abor¬ 
tions.  Congress  has  expressed  its  will 
in  a  statute.  Pub.  L.  95-205,  and  the 
Department’s  primary  task  in  prepar¬ 
ing  these  regidations  has  been  to  in¬ 
terpret  that  statute  to  implement  con¬ 
gressional  intent. 

In  construing  Pub.  L.  95-205,  the  De¬ 
partment  has  accorded  maximum 
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weight  to  the  statutory  language,  for 
as  the  Supreme  Court  has  noted,  it  is 
a  cardinal  principle  of  statutory  con¬ 
struction  that  “[tlhere  is,  of  course,  no 
more  persuasive  evidence  of  the  pur¬ 
pose  of  a  statute  than  the  words  by 
which  the  legislature  undertook  to 
give  expression  to  its  wishes.  Often 
these  words  are  sufficient  in  and  of 
themselves  to  determine  the  purpose 
of  the  legislation.  In  such  cases  we 
have  followed  their  plain  meaning.” 
“United  States  v.  American  Trucking 
Ass’ns,”  310  U.S.  534,  543  (1940). 

Examination  of  statutory  language 
focuses  primarily  on  its  plain  meaning, 
and  in  determining  that  meaning,  the 
Department  has  been  guided  by  so- 
called  “intrinsic  aids,”  such  as  the 
structure  of  the  statute  and  the  infer¬ 
ences  that  may  be  drawn  from  the 
normal  usages  of  grammar  and  compo¬ 
sition.  Intrinsic  aids  are  recognized  as 
valuable  tools  of  contruction.  In  the 
words  of  the  most  authoritative  trea¬ 
tise  on  statutory  construction,  “[tlhe 
use  of  intrinsic  aids,  by  concentrating 
attention  on  the  text  of  the  law,  thus 
appears  to  be  most  directly  related  to 
the  object  of  deciding  according  to 
what  the  statute  may  be  generally  un¬ 
derstood  to  mean.”  2A  Sutherland, 
“Statutory  Construction”  §  47.01 
(Sands  ed.  1973). 

The  Department  has  also  thorough¬ 
ly  studied  the  legislative  history  of 
Pub.  L.  95-205,  which  includes  10  dif¬ 
ferent  versions  of  the  statute  passed 
by  either  the  Senate  or  the  House  and 
over  225  pages  of  congressional  debate 
over  6  months. 

Unfortunately,  the  reports  of  the 
House  and  Senate  committees  to 
which  1978  fiscal  year  appropriations 
bills  were  referred  contain  virtually  no 
discussion  of  the  issue  of  Federal 
funding  of  abortions.  Also,  because 
House  and  Senate  conferees  were 
never  able  to  agree  on  the  abortion 
issue,  there  is  no  conference  report  in¬ 
terpreting  the  statutory  language. 
Thus,  there  is  no  official  expression  of 
the  collective  understanding  of  even 
one  house  of  the  Congress  as  to  the 
meaning  of  this  statute,  and  an  inter¬ 
pretation  of  the  legislative  history 
must  be  based  solely  on  the  debates 
and  the  different  versions  of  the  stat¬ 
ute.  Although  these  debates  serve  as  a 
valuable  indication  of  congressional 
intent,  they  are  at  times  inconsistent 
or  Inconclusive. 

Nonetheless,  the  Department  has 
sought  to  determine  congressional 
intent  with  the  greatest  of  care,  using 
the  traditional  methods  of  statutory 
construction. 

Opinion  of  the  Attorney  General 

The  Department  recognizes  that  the 
question  of  Federal  funding  of  abor¬ 
tions  is  a  matter  of  great  concern  to 
the  American  people. 

The  Department  wishes  to  ensure 
that  the  regulations  implementing  sec¬ 


tion  101  are  consistent  with  the  will  of 
Congress.  Accordingly,  on  January  24, 
1978,  the  Secretary,  by  letter,  request¬ 
ed  the  Honorable  Griffin  B.  Bell,  At¬ 
torney  General  of  the  United  States, 
to  review  the  legal  validity  of  these 
regulations.  The  Secretary’s  letter 
stated: 

The  Secretary  of  Health,  Education,  and 
Welfare 

WASHINGTON,  D.C.  30201 

January  24,  1978. 

Hon.  Griffin  B.  Bell, 

Attorney  Oeneral,  Department  of  Justice, 
Washington,  D.C.  20530 

Dear  Mr.  Attorney  General:  As  you  are 
aware.  Congress  recently  enacted  Pub.  L. 
95-205,  which  provides  for  appropriations 
for  the  Department  of  Health,  Education, 
and  Welfare  through  the  1978  fiscal  year 
and  which  contains  certain  restrictions 
upon  the  use  of  appropriated  funds  to  pay 
for  abortions. 

Section  101  of  Pub.  L.  95-205  provides,  in 
part,  that  “none  of  the  funds  provided  for 
in  [the  HEW-Labor  continuing  resolution] 
shall  be  used  to  perform  abortions  except 
where  the  life  of  the  mother  would  be  en¬ 
dangered  if  the  fetus  were  carried  to  term; 
or  except  for  such  medical  procedures  nec¬ 
essary  for  the  victims  of  rape  or  incest, 
when  such  rape  or  incest  has  been  reported 
promptly  to  a  law  enforcement  agency  or 
public  health  service;  or  except  in  those  in¬ 
stances  where  severe  and  long-lasting  phys¬ 
ical  health  damage  to  the  mother  would 
result  if  the  pregnancy  were  carried  to  term 
when  so  determined  by  two  physicians.”  In 
addition,  section  101  provides  that  “[tlhe 
Secretary  shall  promptly  issue  regulations 
and  establish  procedures  to  ensure  that  the 
provisions  of  this  section  are  rigorously  en¬ 
forced.” 

Enclosed  is  a  copy  of  our  final  draft  of  the 
regulations  implementing  this  statutory  re¬ 
quirement.  I  understand  that  our  legal  staff 
has  provided  your  staff,  during  the  past  sev¬ 
eral  weeks,  with  an  explanation  of  our  inter¬ 
pretation  of  principal  issues.  Our  views  as  to 
the  legal  basis  and  purpose  of  these  regula¬ 
tions  are  expressed  in  the  accompanying 
preamble. 

In  light  of  the  importance  of  these  rules.  I 
would  appreciate  your  formal  opinion  as  to 
whether  these  rules  comply  with  the  stat¬ 
ute.  In  particular.  I  would  appreciate  your 
opinion  on  the  following  questions  of  inter¬ 
pretation; 

1.  Do  the  “medical  procedures”  authorized 
for  the  victims  of  rape  or  incest  include 
abortion? 

2.  Does  the  statute  require  this  Depart¬ 
ment  to  specify  through  regulations  what 
constitutes  a  “report,”  and,  if  so.  has  Con¬ 
gress  indicated  its  intent  on  this  issue? 

3.  Does  the  definition  of  “law  enforcement 
agency”  in  the  regulations  properly  reflect 
congressional  ihtent? 

4.  Does  the  definition  of  “public  health 
service”  in  the  regulations  properly  reflect 
congressional  intent? 

5.  Is  the  implementation  in  the  regula¬ 
tions  of  the  requirement  that  reporting  be 
“prompt”  consistent  with  the  intent  of  Con¬ 
gress? 

6.  Are  the  procedures  specified  in  the  reg¬ 
ulations  to  implement  the  reporting  require¬ 
ment  consistent  with  the  intent  of  Con¬ 
gress? 

'Because  of  the  urgent  necessity  to  give 
guidance  to  state  agencies  administering  the 
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Medicaid  program  and  Public  Health  Ser¬ 
vice  hospitals  and  grantees,  I  would  greatly 
appreciate  a  prompt  response. 

Thank  you  for  your  assistance. 

Sincerely, 

Joseph  A.  Caufano,  Jr. 

Enclosure. 

The  Attorney  General  responded  to 
that  request  by  letter  of  January  26, 
1978.  The  Attorney  General’s  letter 
states: 

Office  of  the  Attorney  General 
Washington,  O.C.  20530, 

January  26,  1978. 
Hon.  Joseph  A.  Califano,  Jr., 

Secretary  of  Health,  Education,  and  Wel¬ 
fare,  Washington,  D.C. 

My  Dear  Mr.  Secretary:  You  have  asked 
for  my  opinion  whether  certain  provisions 
of  your  department’s  proposed  regulations 
pertaining  to  federal  funding  of  abortions 
with  respect  to  victims  of  rape  or  incest  are 
in  conformity  with  the  requirements  of 
§  101  of  PubUc  Law  No.  95-205,  91  Stat.  1461 
(1977)  (the  "Act”),  making  further  continu¬ 
ing  Appropriations  for  fiscal  year  1978,  and 
for  other  purposes.  Section  101  provides  in 
part: 

[Nlone  of  the  funds  provided  for  in  this 
paragraph  shall  be  used  to  perform  abor¬ 
tions  except  where  the  life  of  the  mother 
would  be  endangered  if  the  fetus  were  car¬ 
ried  to  term;  or  except  for  such  medical  pro¬ 
cedures  necessary  for  the  victims  of  rape  or 
incest,  when  such  rape  or  incest  has  been  re¬ 
ported  promptly  to  a  law  enforcement 
agency  or  public  health  service;  or  except  in 
those  instances  where  severe  and  long-last¬ 
ing  physical  health  damage  to  the  mother 
would  result  if  the  pregnancy  were  carried 
to  term  when  so  determined  by  two  phys- 
cians.* 

Nor  are  payments  prohibited  for  drugs  or 
devices  to  prevent  implantation  of  the  fertil¬ 
ized  ovum,  or  for  medical  procedures  neces¬ 
sary  for  the  termination  of  an  ectopic  preg¬ 
nancy. 

The  Secretary  shall  promptly  issue  regu¬ 
lations  and  establish  procedures  to  insure 
that  the  provisions  of  this  section  are  rigor¬ 
ously  enforced. 

You  have  asked  in  particular  for  my  opin¬ 
ion  with  respect  to  a  series  of  questions  re¬ 
lating  to  the  scope  of  various  terms  and  lan¬ 
guage  in  §  101. 

At  the  outset  I  believe  that  some  general 
observations  are  in  order.  As  a  rule,  adminis¬ 
trative  regulations  properly  promulgated 
under  statutory  authority  are  presumed 
valid.  Grubbs  v.  Butz,  514  F.  2d  1323  (D.C. 
Cir.  1975):  United  States  v.  Boyd,  491  F.  2d 
1163  (9th  Cir.  1973).  In  order  to  sustain  that 
presumption,  an  administrative  officer  exer¬ 
cising  rulemaking  powers  delegated  to  him 
by  Congress  must  adhere  to  two  basic  re¬ 
quirements:  he  must  adopt  regulations 
which  are  both  reasonable  and  consistent 
with  the  intention  of, Congress  as  expressed 
by  the  statute.  United  States  v.  iMrionoff, 
431  U.S.  864  (1977);  Manhattan  General 
Equipment  Co.  v.  C.I.R.,  297  U.S.  129  (1936). 
Within  that  framework,  an  administrative 
officer  such  as  yourself  has  broad  discre¬ 
tion. 

*1710  legislative  intention  with  respect  to 
abortion  regulations  implementing  $101  of 


‘The  paragraph  in  question  appropriates 
funds  for  your  department  for  fiscal  year 
1978. 
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the  Act  is,  however,  difficult  to  discern.  For 
the  most  part,  neither  the  language  of  the 
section  nor  its  legislative  history  provides 
clear  answers  to  the  questions  you  raise. 
The  provisions  of  $  101  had  their  origin  in 
the  proposed  HEW  Appropriations  Act  for 
1978.  The  reports  of  the  House  and  Senate 
Appropriations  Committees  on  that  pro¬ 
posed  act  contain  no  discussion  of  Federal 
funding  of  abortions.  The  reports  of  the 
Conference  Committee  are  equally  unen¬ 
lightening.  as  the  conferees  were  unable  to 
reach  agreement  on  the  abortion  funding 
provisions  of  the  proposed  act.  'The  final 
version  of  $  101  was  a  product  of  compro¬ 
mise  on  the  floor  of  both  houses.  Conse¬ 
quently,  the  floor  debates  provide  the  only 
source  of  Congressional  intent  other  than 
the  language  of  the  statute  Itself.  But,  those 
debates  are  contradictory  and  inconciusive 
in  many  respects.  They  do  reveal,  however, 
that  Congress  intended  to  leave  many  mat¬ 
ters  of  interpretation  concerning  $  101  to 
the  sound  discretion  of  the  Secretary, 
rather  than  attempt  a  more  detailed  statu¬ 
tory  scheme.  See,  e.g.,  123  Cong.  Rec. 
H12651  (daily  ed.,  Dec.  6,  1977)  (remarks  of 
Representative  Michel);  id.  S19397-19398 
(remarks  of  Senator  Magnuson).*  After 
carefully  reviewing  the  language  of  the  sec¬ 
tion,  the  floor  debates,  and  the  views  you 
express  in  the  preamble  to  the  proposed 
regulations.  I  conclude  that  the  provisions 
of  the  regulations  about  which  you  have  in¬ 
quired  are  in  conformity  with  both  the  lan¬ 
guage  and  intent  of  the  section.  I  shall  turn 
now  to  your  specific  questions. 

Abortions  as  Medical  Procedures 

Necessary  for  Victims  of  Rape  or  Incest 

Both  the  structure  of  §  101  and  the  avail¬ 
able  legislative  history  support  my  view  that 
abortions  are  included  in  the  phrase  “medi¬ 
cal  procedures  necessary  for  the  victims  of 
rape  or  incest.”  The  section  contains  a 
broad  prohibition  against  Federal  funding 
of  abortions  followed  by  three  exceptions. 
The  second  of  those  exceptions  is  for  medi¬ 
cal  procedures  in  cases  of  rape  or  incest. 
The  logical  interpretation  of  the  language 
of  the  paragraph  is  that  Federal  funding  of 
abortions  is  permissible  in  the  three  circum¬ 
stances  enumerated.  Moreover,  if  the  excep¬ 
tion  for  medical  procedures  in  cases  of  rape 
or  incest  does  not  include  abortions,  the 
phrase  would  be  surplusage.  Immediately 
following  the  exceptions  in  the  section  is  a 
new  paragraph  which  describes  non-abor¬ 
tion  services  for  which  Federal  funding  is 
available.  Thus,  there  would  be  no  reason  to 
place  an  exception  for  medical  procedures 
in  the  preceding  language  if  such  proce¬ 
dures  did  not  include  abortions.  While  it  is 
possible  to  argue  that  by  adding  the  term 
"medical  procedures”  to  the  exception  cov¬ 
ering  victims  of  rape  or  incest  Congress 
must  have  intended  something  other  than 
abortions,  that  argument  clearly  runs 
counter  to  the  thrust  of  the  floor  debates. 

The  Senate  made  it  abundantly  clear  that 
it  understood  medical  procedures  to  include 
abortions.  In  floor  discussions  which  took 
place  immediately  before  Senate  passage  of 
the  Act,  Senator  Brooke,  the  ranking  Re¬ 
publican  conferee,  asserted: 

“I  want  to  make  it  crystal  clear,  and  I 
want  to  make  it  certain  for  the  record,  as  to 
what  was  intended  by  the  Senate  and,  as  I 
understand,  what  was  intended  by  the 
House  by  their  vote— because  no  other 
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change  was  referred  to  in  that  debate— is 
that  we  are  talking  about  medical  proce¬ 
dures  being  abortions.  Cong.  Rec.  S19441 
(Dec.  7. 1977).” 

Senator  Magnuson.  the  floor  manager  for 
the  Senate  conferees,  unequivocally  con¬ 
curred  in  that  understanding.  Cong.  Rec. 
S19441-19442  (Dec.  7. 1977). 

The  debates  in  the  House  of  Representa¬ 
tives  also  indicate  that  the  members  of  that 
body  understood  medical  procedures  to  in¬ 
clude  aborticns.  See,  e.g.,  Cong.  Rec.  H12488 
(Nov.  29.  1977)  (remarks  of  Representative 
Conte);  Cong.  Rec.  H12772.  H12774  (Dec.  7, 
1977)  (remarks  of  Representative  Hyde). 
The  sole  suggestion  to  the  contrary  in  the 
debates  appears  in  a  colloquy  between  Rep¬ 
resentatives  Michel  and  Volkmer.  In  re¬ 
sponse  to  questioning.  P,«presentative 
Michel  asserted  that  medical  procedures  in 
cases  of  rape  or  incest  did  not  include  abor¬ 
tions.  Cong.  Rec.  H12652  (Dec.  6.  1977). 
Both  earlier  and  later  in  the  debates,  how¬ 
ever,  Representative  Michel  made  state¬ 
ments  implicitly  contradicting  that  asser¬ 
tion.  Cong.  Rec.  H12170  (Nov.  3.  1977); 
H12652  (Dec.  6.  1977).  It  is  therefore  my 
opinion  that  the  phrase  “medical  proce¬ 
dures  necessary  for  the  victims  of  rape  or 
incest”  used  in  §  101  includes  abortions. 

Reports  of  Incidents  of  Rape  or  Incest 

The  legislative  history  offers  little  guid¬ 
ance  in  interpreting  the  requirement  that 
victims  of  rape  and  incest  “report”  the  inci¬ 
dents  to  a  law  enforcement  agency  or  public 
health  service.  Congress  did  not  specify  the 
form  or  content  of  the  report  except  to  indi¬ 
cate  that  the  victim  need  not  herself  be  the 
reporter.  See  Cong.  Rec.  S19237  (Nov.  29, 
1977)  (remarks  of  Senator  Brooke);  Cong. 
Rec.  H12653  (Dec.  6,  1977)  (colloquy  be¬ 
tween  Representatives  Volkmer  and 
Michel).  The  basic  concern  of  Congress  in 
adopting  a  reporting  requirement  was  to 
prevent  fraudulent  claims.  See,  e.g.,  Cong. 
Rec.  H12489  (remarks  of  Representative 
Bonker).  In  my  view,  the  reporting  require¬ 
ment  in  §  449.105(b)  of  the  proposed  regula¬ 
tions  adequately  reflects  that  concern  and  is 
compatible  with  Congressional  intent. 

Definition  of  Law  Enforcement  Agency 

'The  limited  discussion  of  the  term  “law 
enforcement  agency”  in  the  floor  debates 
does  not  suggest  that  Congress  intended  to 
ascribe  a  special  meaning  to  the  term.  Cong. 
Rec.  H10830  (Oct.  12,  1977);  Cong.  Rec. 
S19237  (Nov.  29,  1977).  Section  449.101(a)  of 
the  proposed  regulations  defines  the  term 
as  “an  agency,  or  any  part  thereof,  charged 
under  applicable  law  with  enforcement  of 
the  general  penal  statutes  of  the  United 
States,  or  of  any  State  or  local  Jurisdiction.” 
This  meaning  appears  to  be  within  the 
common  understanding  of  the  term  and  its 
adoption  is  within  the  Secretai-y’s  discre¬ 
tion. 

Definition  of  Public  Health  Service 

Although  the  discussion  of  the  term 
“public  health  service”  in  the  floor  debates 
is  somewhat  lengthier,  the  meaning  intend¬ 
ed  for  the  term  is  nevertheless  unclear.  See. 
e.g.,  Cong.  Rec.  H12654  (Dec.  6,  1977)  (re¬ 
marks  of  Representative  Flood).  Section 
449.101(d)  of  the  proposed  regulations  pro¬ 
vides  the  following  definition; 

“(1)  an  agency  of  the  United  States  or  of  a 
State  or  local  government,  that  provides 
health  or  medical  services;  and  (2)  a  “rural 
health  clinic”,  as  defined  under  section 
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l(dKaaM2)  of  Pub.  L.  95-210,  01  Stat.  1485, 
except  that  any  agency  or  facility  whose 
principal  function  is  the  performance  of 
abortion  is  specifically  excluded  from  this 
definition.” 

Since  that  definition  can  reasonably  be  ac¬ 
commodated  within  the  statutory  language, 
its  adoption  is  within  the  Secretary’s  discre¬ 
tion. 

Requirement  of  Prompt  Reporting 

The  requirement  in  $  101  that  cases  of 
rape  and  incest  be  “reported  promptly”  is 
open  to  differing  interpretations.  There  was 
no  agreement  during  the  floor  debates  on 
the  permissible  time  limits  for  making  such 
reports.  Proposals  ranged  from  a  few  weeks 
to  several  months.  See,  e.g..  Cong.  Rec. 
S19397,  S19398  (Dec.  6,  1977)  (remarks  of 
Senator  Magnuson  suggesting  that  a  report 
within  90  days  would  suffice);  Cong.  Rec. 
HI 2653  (statement  of  Representative 
Honker  that  “prompt”  is  not  as  long  as  “3  or 
4  or  5  weeks  later”).  Section  449.105  of  the 
proposed  regulations  requires  reports  of 
cases  of  rape  or  incest  “within  60  days  of 
the  incident.”  Since  that  requirement  seems 
within  the  permissible  meaning  of  the 
words  “reported  promptly”  its  adoption  is 
within  the  Secretary’s  discretion. 

Procedures  for  Implementing  the 
Reporting  Requirement 

Section  449.106  of  the  proposed  regula¬ 
tions  specifies  the  procedure  for  enforcing 
the  reporting  requirement.  It  provides: 

“Federal  financial  participation  is  unavaU- 
able  in  any  expenditures  for  abortions  or 
other  medical  procedures  otherwise  pro¬ 
vided  for  under  [the  sections  of  the  regula¬ 
tions]  if  the  State  agency  has  paid  without 
first  having  received  the  certifications  and 
documentations  specified  in  those  sections. 

Neither  the  statute  itself  nor  the  legislative 
history  indicates  that  Congress  intended 
the  Secretary  to  implement  the  reporting 
requirement  in  any  particular  manner.  The 
only  concern  expressed  was  that  the  Secre¬ 
tary  develop  procedures  to  prevent  fraudu¬ 
lent  claims.  See,  e.g.,  Cong.  Rec.  H12652 
(Dec.  6,  1977)  (colloquy  between  Represen¬ 
tatives  Miller  and  Michel).  In  view  of  the 
absence  of  any  congressional  directive,  it  is 
my  opinion  that  the  method  of  implement¬ 
ing  the  reporting  requirement  in  the  pro¬ 
posed  regulations  is  within  the  proper  exer¬ 
cise  of  the  Secretary’s  discretion. 

In  the  final  paragraph  of  §  101  Congress 
expressly  directed  the  Secretary  to  promul¬ 
gate  relations  implementing  its  require¬ 
ments.  As  the  administrative  officer 
charged  with  enforcement  of  the  statute, 
the  Secretary’s  construction  of  the  section 
is  entitled  to  great  weight.  The  views  ex¬ 
pressed  in  his  regulations  need  not  be  the 
only  reasonable  ones  or  the  ones  someone 
else  might  choose  in  order  to  be  valid.  UdaU 
V.  Tollman  380  U.S.  1  (1965).  It  is  my  opin¬ 
ion  that  the  provisions  of  the  proposed  reg¬ 
ulations  discussed  above  are  reasonable  and 
consistent  with  the  language  and  intent  of 
the  section,  and  that  you  are  authorized  to 
promulgate  these  regulations. 

Tours  sincerely, 

OnimN  B.  Bell, 
Attorney  General 

Analysis 

The  following  analysis  explains  the 
major  issues  covered  by  these  regula¬ 


tions,  including  the  requirements  for 
Federal  ftmding  and  the  basis  for  each 
requirement. 

GENERAL  RT7UE 

The  regulations  provide  that  Federal 
funds  are  not  available  to  pay  for 
abortions  except  in  the  three  circum¬ 
stances  set  forth  in  Pub.  L.  95-205. 
The  statute  unequivocally  provides 
that  “none  of  the  funds  provided  for 
in  this  paragraph  shall  be  used  to  per¬ 
form  abortions  except  •  •  Since  the 
prohibition  on  the  use  of  funds  is  ap¬ 
plicable  to  all  of  the  Department’s  ap¬ 
propriated  funds,  the  Department 
does  not  have  statutory  authority  to 
fund  any  abortions  other  than  those 
specifically  provided  for  under  the  fol¬ 
lowing  three  exceptions  set  forth  in 
this  statute: 

“where  the  life  of  the  mother  would  be  en¬ 
dangered  if  the  fetus  were  carried  to  term:” 
"or  except  for  such  medical  procedures  nec¬ 
essary  for  the  victims  of  rape  or  incest, 
when  such  rape  or  incest  has  been  reported 
promptly  to  a  law  enforcement  agency  or 
public  health  service;” 

“or  except  in  those  instances  where  severe 
and  long-lasting  physical  health  damage  to 
the  mother  would  result  if  the  pregnancy 
were  carried  to  term  when  so  determined  by 
two  physicians.” 

1.  LIFE  OF  THE  MOTHER  WOULD  BE 
ENDANGERED 

The  regulations  provide  that  Federal 
funds  will  be  available  for  the  cost  of 
abortions  “when  a  physician  has 
found,  and  so  certified  in  writing  •  *  • 
that  on  the  basis  of  his/her  profes¬ 
sional  judgment,  the  life  of  mother 
would  be  endangered  if  the  fetus  were 
carried  to  term.”  This  section  of  the 
regulations  essentially  restates  the 
statutory  language  and  leaves  to  a 
physician  the  determination  of  wheth¬ 
er  a  particular  condition  presents  a 
life  endangering  circumstance.  There 
are  two  reasons  for  leaving  the  deter¬ 
mination  to  the  discretion  of  a  doctor. 

First,  Congress  apparently  intended 
that,  in  the  absence  of  fraud,  the  phy¬ 
sician’s  judgment  would  be  conclusive. 
’The  life  endangering  exception  in 
Pub.  L.  95-205  is  identical  to  the  statu¬ 
tory  exception  contained  in  section 
209  of  the  fiscal  year  1977  HEW  ap¬ 
propriations  act.  In  implementing  that 
provision,  the  Department  left  to  phy¬ 
sicians  the  determination  whether  a 
particular  condition  presents  a  life  en¬ 
dangering  circumstance.  ’The  Con¬ 
gress,  in  enacting  section  101,  did  not 
indicate  any  disapproval  of  this  inter¬ 
pretation.  In  fact,  all  evidence  is  to  the 
contrary,  since,  as  is  discussed  below. 
Congress  clearly  indicated  that  it  ex¬ 
pected  physician  judgment,  in  the  ab¬ 
sence  of  fraud,  to  operate  conclusively 
under  the  very  similar  exception  for 
severe  and  long-lasting  physical  health 
damage.  The  failure  of  Congress  to 
question  the  manner  in  which  HEW 


had  t^’^eviously  implemented  this  ex¬ 
ception,  and  its  reenactment  without 
change,  should  be  understood  as  indi¬ 
cating  congressional  Approval  of  the 
Department’s  interpretation.  See,  e.g., 
Cammarano  v.  United  States,  358  U.S. 
498,  508-09  (1959). 

Second,  as  a  practical  matter,  it 
would  be  virtually  impossible  to 
specify  every  possible  medical  circum¬ 
stance  that  could  endanger  the  life  of 
a  pregnant  woman.  Rather,  this  medi¬ 
cal  determination  must  be  made  in 
each  case  by  a  physician  familiar  with 
the  entire  medical  history  of  the  pa¬ 
tient  as  well  as  her  current  condition. 

The  regulations  do  require  a  physi¬ 
cian  to  certify  in  writing  to  the  State 
agency,  program  or  project  that  in  his 
or  her  professional  judgment  the  life 
of  the  mother  would  be  endangered  if 
the  fetus  were  carried  to  term.  ’The 
State  agency,  program  or  project  may 
not  pay  for  the  abortion  until  it  has 
received  this  certification.  The  pur¬ 
pose  of  the  certification  requirement 
is  not  to  enable  the  Department  to 
question  physician  judgment,  but 
rather  to  ensure  that  physician  judg¬ 
ment  has  in  fact  been  exercised.  ’This 
is  the  most  efficient  manner  by  which 
a  State  agency  or  a  program  or  pro¬ 
ject— or  the  Department  in  conducting 
audits  or  other  enforcement  reviews— 
may  asi^ertain  that  the  statutory  re¬ 
quirements  for  a  claim  for  Federal  fi¬ 
nancial  participation  in  an  abortion 
have  been  met.  As  such,  it  will  aid  the 
Department  in  complying  with  the 
congressional  directive  for  rigorous  en¬ 
forcement  of  these  rules. 

a.  SEVERE  AND  LONG-LASTING  PHYSICAL 
HEALTH  DAMAGE 

The  regulations  also  provide  for  Fed¬ 
eral  funding  of  abortions  “when  two 
physicians  have  found,  and  so  certified 
*  *  *  that  on  the  basis  of  their  profes¬ 
sional  judgment,  severe  and  long-last¬ 
ing  physical  health  damage  to  the 
mother  would  result  if  the  pregnancy 
were  carried  to  term.”  ’These  require¬ 
ments  essentially  follow  the  statutory 
language.  ’The  regulations  do  not  at¬ 
tempt  to  list  each  circumstance  that 
might  fall  within  this  exception. 
Rather,  as  with  the  life  endangering 
exception,  the  regulation  leaves  this 
determination  to  the  physician,  since 
it  would  be  Impossible  to  list  every 
medical  circumstance  which  would 
result  in  severe  and  long-lasting  phys¬ 
ical  health  damage  if  the  pregnancy 
were  carried  to  term. 

’The  record  of  the  congressional  de¬ 
bates  in  both  houses  of  Congress  sup¬ 
ports  this  interpretation.  In  explaining 
to  the  Senate  the  exception  regarding 
severe  and  long-lasting  physical  health 
damage.  Senator  Brooke,  the  ranking 
minority  conferee  and  one  of  the  chief 
proponents  of  Federal  funding  of 
abortions  stated: 

We  know,  when  we  are  talking  about  severe 
and  long-lasting  physical  health  damage. 
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that  That  is  something  that  will  be  deter¬ 
mined  by  a  physician,  because  he  is  the  only 
one  who  can  determine  that  We  are  not  In  a 
position  to  determine  what  a  severe  and 
long-lasting  physical  health  damage  might 
be.  It  would  be  different  from  case  to  case. 
That  is  a  medical  determination  that  must 
be  made,  123  Cong.  Rec.  S19442  (daily  ed. 
Dec.  7,  1977)  (emphasis  supplied). 

In  the  House,  Representatives  Hyde 
and  Bauman,  two  chief  proponents  of 
strict  limitations  on  Federal  funding 
of  abortions,  objected  to  a  prior  ver¬ 
sion  of  section  101  which  contained  an 
exception  for  severe  and  long-lasting 
harm  identical  to  the  one  enacted 
except  that  it  omitted  the  “two  physi¬ 
cian”  requirement: 

MR.  HYDE:  The  long  and  short  of  it  is, 
whatever  is  serious,  whatever  is  long  lasting, 
is  up  to  the  doctor  to  decide.  It  can  be  a  mi¬ 
graine  headache  or  it  could  be  varicose 
veins;  it  could  be  any  condition  that,  in  the 
doctor’s  medical  judgment,  is  serious  and 
would  be  long  lasting.  123  Cong.  Rec. 
H12653  (daily  ed.  Dec.  6,  1977)  (emphasis 
supplied);  and 

MR.  BAUMAN:  As  to  the  mothers  health 
exception,  it  would  be  left  up  to  the  judg¬ 
ment  of  the  doctor.  Id.  at  H12773  (daily  ed. 
Dec.  7. 1977)  (emphasis  supplied). 

Based  on  the  foregoing,  the  Depart¬ 
ment  concluded  that  Congress  intend¬ 
ed  that  the  determination  as  to  severe 
and  long-lasting  physical  health 
damage  should  be  made  by  physicians. 

This  section  of  the  regrulations  also 
requires  that  two  physicians  certify  in 
writing  that  severe  and  long-lasting 
physical  health  damage  would  occur  if 
the  fetus  were  carried  to  term.  As  with 
the  life  endangering  exception,  the 
State  a<^ency,  or  program  or  project 
may  not  pay  for  the  abortion  without 
first  having  received  this  certification. 
This  requirement  provides  the  most 
efficient  method  by  which  the  Depart¬ 
ment  can  monitor  these  determina¬ 
tions  and  comply  with  the  statutory 
directive  for  rigorous  enforcement. 

3.  MEDICAL  PROCEDURES  PERFORMED  UPON 
VICTIMS  OF  RAPE  OR  INCEST 

This  section  implements  the  third 
exception  specified  in  section  101— 
medical  procedures  for  victims  of  rape 
or  incest.  The  regulations  provide  that 
Federal  funding  is  available  for  “medi¬ 
cal  procedures  performed  upon  a 
victim  of  rape  or  incest”  provided  that 
certain  reporting  requirements,  ex¬ 
plained  later  in  the  preamble  at  3  (b), 
(c)  and  (d).  are  met. 

(a)  Medical  procedures.  The  term 
“medical  procedures  performed  upon  a 
victim  of  rape  or  incest”  is  defined  by 
these  regrulations  to  encompass  “any 
medical  service,*  including  an  abor- 


‘The  word  “service”  is  placed  in  the  defi¬ 
nition  to  indicate  that  the  term  does  not  in¬ 
clude  drugs  or  devices  which  prevent  im¬ 
plantation  of  the  fertilized  ovum.  Federal 
funding  for  drugs  or  devices  Is  permitted 
under  another  paragraph  of  the  statute  dis¬ 
cussed  below. 
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tion,  performed  for  the  purpose  of  pre¬ 
venting  or  terminating  a  pregnancy 
arising  out  of  an  incident  of  rape  or 
incest.”  The  Department  has  conclud¬ 
ed,  after  a  thorough  analysis  of  the 
statutory  language  and  the  applicable 
legislative  history,  that  Congress  in¬ 
tended  that  the  “medical  procedures” 
authorized  for  the  victims  of  rape  or 
incest  would  include  abortions. 

The  statutory  language.  As  indicated 
earlier,  statutory  language  is  by  far 
the  most  persuasive  evidence  of  legis¬ 
lative  intent.  The  language  of  section 
101  of  Pub.  L.  95-205  plainly  means 
that  Congress  intended  to  fimd  abor¬ 
tions  for  the  victims  of  rape  or  incest. 
The  statute  specifies  that  “none  of  the 
funds  provided  in  this  paragraph  shall 
be  used  to  perform  abortions  except 

•  •  *  for  such  medical  procedures  nec¬ 
essary  for  the  victims  of  rape  or  incest, 

•  •  (Emphasis  added.)  “Medical 
procedures  necessary  for  the  victims 
of  rape  or  incest”  are  thus  explicitly 
authorized  as  one  of  three  enumerated 
exceptions  to  the  ban  on  funding  for 
abortions  and  unless  these  procedures 
include  abortions,  it  would  make  no 
sense  for  Congress  to  authorize  their 
funding  as  an  exception  to  the  general 
ban  on  funding  for  abortions. 

Moreover,  the  structure  of  the  rest 
of  the  statute  supports  this  conclu¬ 
sion.  The  placement  of  “medical  pro¬ 
cedures”  as  the  second  phrase  in  a 
series  of  three  exceptions  to  the  ban 
on  the  use  of  appropriated  funds  for 
abortions  stands  in  instructive  con¬ 
trast  to  the  sentence  which  follows  the 
paragraph  describing  those  excep¬ 
tions.  That  sentence  nowhere  refers  to 
abortions,  but  instead  merely  notes 
that  “[n]or  are  payments  prohibited” 
for  drugs  or  devices  or  “for  medical 
procedures  necessary  for  the  termina¬ 
tion  of  an  ectopic  pregnancy.”  These 
items,  grouped  together  in  a  separate 
sentence,  are  clearly  not  abortions,  but 
are  merely  matters  related  to  pregnan¬ 
cies  as  to  which  Congress  meant  to  in¬ 
dicate  that  the  abortion  ban  did  not 
extend. 

Had  Congress  intended  that  “medi¬ 
cal  procedures”  for  victims  of  rape  and 
incest  not  include  abortions  but  solely 
something  different,  the  logic  of  ordi¬ 
nary  English  usage  would  have  re¬ 
quired  the  placement  of  the  reference 
to  the  victims  of  rape  or  incest  in  the 
second  paragraph,  rather  than  in  the 
paragraph  describing  the  exceptions 
to  the  ban  on  funding  for  abortions. 

The  conference  report  to  section  209 
of  the  1977  Labor-HEW  Appropri¬ 
ations  Act  stated: 

It  is  the  intent  of  the  Conferees  to  limit 
the  financing  of  abortions  imder  the  Medic¬ 
aid  program  to  instances  where  the  perfor¬ 
mance  of  an  abortion  is  deemed  by  a  physi¬ 
cian  to  be  of  medical  necessity  and  to  pro¬ 
hibit  payment  for  abortions  as  a  method  of 
family  planning,  or  for  emotional  or  social 
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convenience.  It  is  not  our  intent  to  preclude 
payment  for  abortions  when  the  life  of  the 
woman  is  clearly  endangered,  as  in  the  case 
of  multiple  sclerosis  or  renal  disease,  if  the 
pregnancy  were  carried  to  term.  Nor  is  it  the 
intent  of  the  Conferees  to  prohibit  medical 
procedures  necessary  for  the  termination  of 
an  ectopic  pregnancy  or  for  the  treatment  of 
rape  or  incest  victims;  nor  is  it  intended  to 
prohibit  the  use  of  drugs  or  devices  to  pre¬ 
vent  implantation  of  the  fertilized  ovum.  H. 
Rep.  No.  1555,  94th  Cong.,  2d  Sess.  3  (1976) 
(emphasis  added). 

Commenting  on  the  conference 
report  in  an  opinion  dated  July  27, 
1977,  and  addressed  to  the  Secretary, 
the  Attorney  General  contrasted  the 
first  two  sentences,  which  “use[d]  the 
word  ‘abortion,’  describing  generally 
those  which  may  be  funded  and  those 
which  may  not,”  with  the  last  sen¬ 
tence,  in  which  the  word  “abortion” 
nowhere  appeared.  Based  on  this  jux¬ 
taposition.  and  based  on  the  confer¬ 
ence  committee’s  rejection  of  a  propos¬ 
al  to  include  rape  and  incest  among 
the  enumerated  exceptions,  the  Attor¬ 
ney  General  concluded  in  his  opinion 
of  July  27,  1977,  that  Congress  did  not 
intend  that  “medical  procedures”  for 
victims  of  rape  or  incest  in  the  fiscal 
year  1977  appropriations  statute  in¬ 
clude  abortions. 

As  Congress  considered  the  abortion 
matter  for  the  1978  fiscal  year,  it  was 
fully  aware  of  the  Attorney  General’s 
interpretation  of  the  fiscal  year  1977 
statute  and  conference  report.  See  123 
Cong.  Rec.  H10130  (daily  ed.  Sept.  27, 
1977)  (remarks  of  Representative 
Conte).  In  addition,  early  versions  of 
the  abortion  funding  restriction  that 
passed  the  House  did  not  refer  to  rape 
or  incest  in  the  “exception”  sentence, 
while  Senate  drafts  did.  Compare,  e.g.. 
House  and  Senate  versions  of  October 
12.  1977.  In  light  of  this  history,  it  is 
clear  to  the  Department  that  Congress 
was  acutely  aware  of  the  significance 
of  placing  the  reference  to  medical 
procedures  for  victims  of  rape  and 
incest  in  the  series  of  exceptions  to 
the  general  ban  on  funding  of  abor¬ 
tions  rather  than  in  a  separate  and 
distinct  sentence. 

Accordingly,  the  placement  in  sec¬ 
tion  101  of  the  exception  for  fimding 
for  medical  procedures  for  the  victims 
of  rape  and  incest  clearly  supports  the 
conclusion  that  the  plain  meaning  of 
the  statute  is  that  the  phrase  “medical 
procedures”  includes  abortions. 

Furthermore,  unless  “medical  proce¬ 
dures”  is  construed  to  include  abor¬ 
tions,  the  reporting  requirements  in 
the  case  of  rape  or  incest  are  difficult 
to  explain.  The  statute  provides  that 
funding  for  medical  procedures  is 
available  for  the  victims  of  rape  or 
incest  only  “when  such  rape  or  incest 
has  been  reported  promptly  to  a  law 
enforcement  agency  or  public  health 
service.”  The  legislative  history  is 
quite  clear  that  the  primary  purpose 
of  the  reporting  requirements  was  to 
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prevent  Federal  funding  of  abortions 
except  in  those  circumstances  speci¬ 
fied  by  Congress.  See,  e.g.,  123  Cong. 
Rec.  H12489,  H12491.  (daily  ed.  Nov. 
29,  1977)  (remarks  of  Representatives 
Honker,  Bauman,  and  Michel).  Treat¬ 
ment  other  than  abortions  for  rape  or 
incest  victims  had  been  funded  under 
the  fiscal  year  1977  appropriations 
statute,  and  there  is  no  mention  in  the 
records  that  Congress  had  any  evi¬ 
dence  before  it  concerning  fraudulent 
procurement  of  these  non-abortion 
procedures.  There  would  thus  seem  to 
be  no  reason  for  subjecting  the  “medi¬ 
cal  procedures”  in  Pub.  L.  95-205  to 
the  reporting  requirements  unless 
they  included  abortions. 

TTie  legislative^  history.  While  the 
Department  believes  that  it  is  clear 
from  the  plain  meaning  and  the  struc¬ 
ture  of  the  statute  that  the  authorized 
medical  procedures  for  victims  of  rape 
or  incest  include  abortions,  the  vast 
preponderance  of  the  debates  also  in¬ 
dicates  that  Congress  intended  the 
term  “medical  procedures”  to  encom¬ 
pass  abortions. 

The  intent  of  the  Senate  is  unmis¬ 
takable.  Thus,  a  colloquy  between  Sen¬ 
ator  Brooke,  the  ranking  minority  con¬ 
feree  and  raiiking  minority  member  of 
Senate  Appropriations  Committee, 
and  Senator  Magnuson,  the  Acting 
Chairman  of  the  Senate  Appropri¬ 
ations  Committee  and  floor  manager 
of  the  appropriations  language,  reads 
in  pertinent  part; 

MR.  BR(X)KE:  I  want  to  make  it  crystal 
clear,  and  I  want  to  make  it  certain  for  the 
record,  as  to  what  was  intended  by  the 
Senate  and,  as  I  understand,  what  was  in¬ 
tended  by  the  House  by  their  vote— because 
no  other  change  was  referred  to  in  that 
debate— is  that  we  are  talking  about  medical 
procedures  being  abortions. 

There  is  no  doubt  in  my  mind  that  medi¬ 
cal  procedures  are  abortions,  *  *  • 


So,  there  are  major  changes  now  as  to 
what  poor,  indigent  women  would  be  eligible 
for  medicaid  abortions.  If  the  woman  is  a 
victim  of  rape  or  incest,  she  is  eligible  imder 
the  conditions  of  the  reporting  provision 
•  •  • 

We  fully  intend  medical  procedures  to  in¬ 
clude  again,  abortions.  So  long  as  the  rape 
or  incest  has  been  reported  to  a  law  enforce¬ 
ment  agency  or  to  a  public  health  service, 
the  woman  is  clearly  eligible  tor  a  publicly 
funded  abortion. 

Am  I  correct  about  our  intent,  that  medi¬ 
cal  procedures  do  include  abortion?  Is  that 
the  chairman’s  understanding? 

MR.  MAGNUSON:  That  is  correct.  I  think 
we  should  make  it  clear  to  the  Secretary. 
Mr.  Califano,  that  we  mean  that  a  woman 
who  is  a  victim  of  rape  or  incest  may  have 
an  abortion  as  long  as  she  reports  the  inci¬ 
dent.  and  he  should  issue  regulations  *  •  • 
that  will  carry  out  that  intent  •  •  •  123 
Cong.  Rec.  S19441-42  (daily  ed.,  Dec.  7, 
1977). 

In  addition  to  these  remarks.  Senate 
debates  on  virtually  identical  versions 
of  section  101  contain  many  other  in- 
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stances  in  which  Senators  indicated 
that  “medical  procedures”  included 
abortions.  See  123  Cong.  Rec.  S19237 
(daily  ed.  Nov.  29,  1977);  id.  at  S  19239; 
id.  at  S  18583  (daily  ed.  November  3, 
1977);  id.  at  S  18586.  In  fact,  there  is  a 
total  absence  from  the  records  of 
debate  in  the  Senate  of  even  a  single 
instance  in  which  a  Senator  expressed 
a  contrary  view. 

Records  of  the  House  debate  also  in¬ 
dicate,  with  one  exception,  that  mem¬ 
bers  of  that  body  imderstood  the 
phrase  “such  medical  procedures  nec¬ 
essary  for  the  victims  of  rape  or 
incest”  to  include  abortions. 

The  phrase  “medical  procedures  nec¬ 
essary  for  the  victims  of  rape  or 
incest”  first  appeared  in  the  version  of 
the  statute  considered  and  passed  by 
the  Senate  on  November  3,  1977.  See 
123  Cong.  Rec.  S18584  (daily  ed.  Nov. 
3,  1977).  This  proposal  was  submitted 
to  the  House  later  that  day,  where¬ 
upon  Representative  Mahon,  the 
Chairman  of  the  House  Committee  on 
Appropriations,  who  had  negotiated 
this  phrase  with  the  Senate  conferees 
and  who  was  its  proponent  before  the 
House,  was  questioned  as  to  its  mean¬ 
ing: 

MR.  VOLKMER:  Mr.  Speaker,  in  the  lan¬ 
guage  it  says  “except  for  medical  procedures 
necessary  for  the  victims  of  rape  or  incest.” 
Would  the  medical  procedures  necessary  for 
the  victims  of  rape  or  incest  include  abor¬ 
tions?  Would  they  necessarily  include  abor¬ 
tions? 

MR.  MAHON:  This  language  excludes 
abortions  “except  for  medical  procedures 
necessary  for  the  victims  of  rape  or  incest.” 
That  language  it  seems  to  me  is  a  little  bit 
fuzzy  and  at  the  same  time  not  too  bad. 

MR.  VOLKMER:  Is  the  gentleman  telling 
the  House  that  it  would  not  include  abor¬ 
tions? 

MR.  MAHON:  It  could  possibly  include 
abortions,  but  the  regulations  would  have  to 
be  promulgated  and  rigorously  enforced  by 
the  HEW.  123  Cong.  Rec.  H12169  (daily  ed. 
Nov.  3. 1977)  (emphasis  supplied). 

Although  somewhat  tentative. 
Chairman  Mahon’s  statement  is  incon¬ 
sistent  with  the  view  that  “medical 
procedures”  could  under  no  circum¬ 
stances  include  abortions.  That  this 
language  was  perceived  as  permitting 
abortions  for  the  victims  of  rape  or 
incest  is  fiuther  established  by  the  re¬ 
marks  in  opposition  to  the  Senate  pro¬ 
posal  by  Representative  Michel,  the 
ranking  minority  House  conferee  and 
ranking  Republican  on  the  HEW- 
Labor  Subcommittee  of  the  House  Ap¬ 
propriations  Committee: 

The  Senate  language  does  not  include  the 
words  “forced  rape.”  and  thus  could  be  in¬ 
terpreted  to  allow  abortions  on  demand  in 
cases  of  statutory  rape.  123  Cong.  Rec. 
H12170  (daUy  ed.  Nov.  3,  1977).  Contra,  123 
Cong.  Rec.  H12652  (daUy  ed.  Dec.  6.  1977) 
(remarks  of  Representative  Michel  indicat¬ 
ing  his  view  that  “medical  procedures”  did 
not  include  abortions). 

For  this  and  other  reasons,  the 
House  on  November  3  rejected  the  ver¬ 
sion  proffered  by  the  Senate. 


From  the  time  of  the  first  Senate 
proposal  including  the  phrase  “medi¬ 
cal  pr(x;edures  necessary  for  the  vic¬ 
tims  of  rape  or  incest”  in  the  para¬ 
graph  describing  the  exceptions  to  the 
general  ban  on  Federal  funding  of 
abortions  until  its  passage  of  the  ap¬ 
propriations  act,  its  opponents  in  the 
House  objected  to  including  the 
phrase  in  the  exceptions  paragraph  in 
part  because  they  thought  it  would 
permit  the  funding  of  abortions.  For 
example,  earlier  on  the  same  day  on 
which  the  House  ultimately  approved 
Pub.  L.  95-205,  it  rejected  language 
that  was  identical  to  the  statute  as 
passed  except  for  the  words  “when  so 
determined  by  two  physicians”  at  the 
end  of  the  first  sentence.  Opposing 
the  inclusion  of  “medical  procedures” 
in  the  exceptions  paragraph.  Repre¬ 
sentative  Hyde,  perhaps  one  of  the 
most  active  Members  of  the  House  op¬ 
posing  Federal  fimding  of  abortions, 
stated: 

The  other  body  has  removed  “forced” 
from  the  definition  of  rape  and  thus  opens 
medicaid  abortions  to  any  woman  under  the 
age  of  consent  *  *  *.”  123  Cong.  Rec.  H12772 
(daily  ed.  Dec.  7, 1977). 

A  week  earlier,  commenting  on  iden¬ 
tical  language.  Representative  Hyde 
stated: 

In  the  rape  of  an  18-year-old  girl  or  a  17- 
year-old  girl,  depending  upon  what  the  stat¬ 
utory  age  is  in  a  given  State,  she  would  get 
her  abortion.  If  she  becomes  pregnant,  she 
gets  an  abortion.  There  is  no  requirement  of 
force,  or  ansrthing  else.  Statutory  rape  is 
covered.  She  gets  an  abortion.  123  Cong. 
Rec.  H12489  (daUy  ed.  Nov.  29, 1977). 

Similar  criticism  of  this  language  was 
offered  by  Representatives  Conte  and 
Mahon.  See  123  Cong.  Rec.  H12487, 
H12488  (daUy  ed.  Nov.  29, 1977). 

The  sole  instance  in  the  debates  of  a 
direct  expression  by  a  Member  of  Con¬ 
gress  that  the  phrase  “medical  proce¬ 
dures  necessary  for  the  victims  of  rape 
or  incest”  did  not  include  abortions  oc¬ 
curred  during  a  colloquy  between  Rep¬ 
resentatives  Michel  and  Volkmer: 

MR.  VOLKMER:  •  •  •  In  the  first  sen¬ 
tence  or  the  first  phrase  the  word  “abor¬ 
tion”  is  used  providing  that  none  of  the 
funds  be  used  except  where  the  life  of  the 
mother  would  be  endangered. 

Then  we  say  “or  except  for  such  medical 
procedures  *  *  *  and  there  we  use  the  term 
“medical  procedures”;  we  do  not  use  the 
word  “abortion”;  and  therefore,  the  word 
“abortion”  is  not  included  in  “medical  pro¬ 
cedures”;  is  that  correct? 

MR.  MICHEL:  That  is  correct. 

•  •  •  •  • 

MR.  VOLKMER:  Is  it  the  gentleman’s  in¬ 
tention  in  presenting  this  amendment  to 
the  House  that  the  words  “medical  proce¬ 
dures"  as  used  in  here,  and  where  reference 
obviously  is  made  to  them,  does  not  include 
the  word  "abortion":  is  that  correct? 

MR.  MICHEL:  Yes.  123  Cong.  Rec. 
H12652  (daily  ed.  Dec.  6,  1977)  (emphasis 
supplied). 
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Representative  Michel’s  statement 
must  be  accorded  due  weight,  given  his 
leadership  role  in  the  abortion  dis¬ 
pute,  but  it  contradicts,  not  only  his 
earlier  statement  concerning  the  iden¬ 
tical  language  on  November  3,  quoted 
above,  but  also  additional  statements 
made  by  Representative  Michel  during 
the  debate  of  December  6.  Thus,  when 
asked  by  another  Member  to  comment 
on  the  prompt  reporting  aspect  of  the 
rape  or  incest  exception.  Representa¬ 
tive  Michel  stated: 

Yes.  At  least  in  this  gentleman’s  mind  it 
certainly  does,  and  of  course  that  prompt 
treatment  is  pretty  much  available  today 
almost  any  place  in  the  country.  But 
"prompt”  leaves  itself  open  to  a  number  of 
days.  But  let  us  face  it.  Pregnancy  is  a  fact 
which  cannot  obviously  be  known  until  the 
raped  victim  has  missed  her  first  period.  So 
it  seems  to  me  that  “prompt”  embraces  a 
period,  that  is  at  least  in  the  30-day  range 
and  still  would  be  acceptable  as  prompt 
treatment  and  prompt  reporting.  123  Cong. 
Rec.  H12652  (daily  ed.  Dec.  6,  1977). 

By  making  this  statement.  Repre¬ 
sentative  Michel  indicated  that  he 
would  have  permitted  the  perfor¬ 
mance  of  “medical  procedures”  after 
the  fact  of  pregnancy  is  established. 
But  it  is  precisely  whether  the  fact  of 
pregnancy  has  been  established  that 
distinguishes  certain  forms  of  treat¬ 
ment  from  abortions. 

Given  these  differing  statements,  _ 
the  record*  is  unclear  whether,  in  Rep-’ 
resentative  Michel’s  view,  “medical 
procedures”  includes  abortion.  Even 
assuming,  however,  that  Representa¬ 
tive  Michel  was  consistent  throughout 
in  his  view  that  “medical  procedures” 
did  not  include  abortions,  that  view  is 
insufficient  to .  overcome  the  plain 
meaning  of  the  statute,  the  unequivo¬ 
cal  expression  of  intent  by  the  Senate, 
and  the  remaining  debate  in  the 
House. 

For  the  foregoing  reasons,  the  De¬ 
partment  has  concluded  that  Congress 
intended  to  permit  the  funding  of 
abortions  for  the  victims  of  rape  or 
incest. 

It  should  be  noted  that  since  Con¬ 
gress  considered  but  dropped  propos¬ 
als  that  would  have  limited  the  avail¬ 
ability  of  abortions  to  victims  of 
“forced”  rape,  it  is  clear  that  Congress 
intended  that  funding  would  be  avail¬ 
able  for  abortions  for  the  victims  of 
statutory  rape.  See.  e.g.,  123  Cong. 
Rec.  H12772  (daily  ed.  Dec.  7,  1977) 
(remarks  of  Representative  Hyde). 


•After  the  law  was  passed  by  Congress  and 
signed  by  the  President,  Members  of  both 
houses  of  Congress  wrote  the  Department 
expressing  their  varying  interpretations  of 
the  meaning  of  several  statutory  terms.  It  is 
well  settled  that  such  post-enactment  ex¬ 
pressions  may  not  be  considered  as  proba¬ 
tive  evidence  of  legislative  intent.  Cf.  Water¬ 
man  S.  S.  Corp.  V.  United  States,  381  U.S. 
252,  268-9  (1965),  2A  Sutherland,  Statutory 
Construction  §  48.16  (Sands  ed.  1973). 


Finally,  the  phrase  “medical  proce¬ 
dures  performed  upon  a  victim  of  rape 
or  incest”  does  not  encompass  the  use 
of  drugs  or  devices  to  prevent  the  im¬ 
plantation  of  the  fertilized  ovum,  (See 
123  Cong.  Rec.  S19442  (daily  ed.  Dec. 
7, 1977),  and  medical  procedures  neces¬ 
sary  for  the  termination  of  an  ectopic 
pregnancy.  The  statute  explicitly  pro¬ 
vides  “*  •  •  nor  are  payments  prohibit¬ 
ed  (for  those  procedures)”  (emphasis 
supplied),  in  a  sentence  separate  from 
and  following  the  one  providing  for 
the  general  prohibition  against  Feder¬ 
al  funding  of  abortions  and  the  excep¬ 
tions  thereto.  These  items  are  not 
abortions.  Accordingly,  a  separate  sub¬ 
section  of  the  regulations  provides  for 
Federal  funding  of  these  procedures. 

Finally,  it  should  be  noted  that  a 
victim  of  rape  or  incest  may  obtain  an 
abortion  under  the  other  two  excep¬ 
tions  to  the  general  funding  ban  with¬ 
out  reporting  the  incident  to  a  law  en¬ 
forcement  agency  or  public  health  ser¬ 
vice. 

(b)  Report  to  a  law  enforcement 
agency  or  public  health  service.  The 
regulations  effectuate  the  statutory 
requirement  that  an  incident  of  rape 
of  incest  must  be  reported  to  a  law  en¬ 
forcement  agency  or  to  a  public  health 
service  for  Federal  funding  to  be  pro¬ 
vided  for  an  abortion  under  this  excep¬ 
tion.  Federal  funds  will  be  made  avail¬ 
able  only  where  the  State  agency,  pro¬ 
gram  or  project  has  received,  prior  to 
payment  for  the  abortion,  signed  docu¬ 
mentation  from  a  law  enforcement 
agency  or  public  health  service  certify¬ 
ing  that  the  person  upon  whom  the 
abortion  was  performed  was  reported, 
within  the  time  period  specified  by  the 
regulations,  to  have  been  a  victim  of 
rape  of  incest.  These  requirements  are 
explained  in  greater  detail  below. 

(i)  Who  must  report  The  incident  of  rape 
or  incest  need  not  be  reported  by  the  victim 
herself.  The  Department  has  concluded 
that  Congress  intended  that  anyone  may 
report  on  behalf  of  the  victim.  First,  the 
words  of  the  statute  allow  for  Federal  fund¬ 
ing  of  “medical  procedures  •  •  •  when  such 
rape  or  incest  has  been  reported  promptly  to 
a  law  enforcement  agency  or  public  health 
service.”  Thus,  the  statute  does  not  specify 
that  the  victiin  must  report  the  incident  of 
rape  or  incest. 

Second,  the  congressional  debates 
demonstrate  that  the  ranking  minor¬ 
ity  conferees  of  both  Houses  of  Con¬ 
gress  agreed  that  third  parties  could 
make  the  report.  Senator  Brooke 
stated: 

Our  language  does  not  say  who  must 
make  the  report  to  the  law  enforcement 
agency  or  public  health  service  or  its  equiv¬ 
alent.  It  is  our  intent  that  the  report  may  be 
made  by  third  parties,  such  as  doctors,  at¬ 
torneys  including,  but  not  limited  to  legal 
services  lawyers,  rape  center  counselors, 
welfare  agencies,  poverty  agencies  or  family 
members  or  relatives.  Our  only  requirement 
here  is  that  someone  or  some  organization 
make  the  report  to  relevant  authorities 
cited  in  the  provision.  123  Cong.  Rec.  S19237 


(daily  ed.  Nov.  29,  1977).  See  also  123  Cong. 
Rec.  S19397  (daily  ed.  Dec.  6, 1977). 

Similarly,  Representative  Michel  en¬ 
gaged  in  the  following  colloquy  with 
Representative  Volkmer: 

MR.  VOLKMER:  •  •  *  As  I  read  the 
amendment  of  the  gentleman,  I  do  not  find 
any  requirement  in  it  that  the  young  lady 
herself  makes  that  report.  I  just  find  it 
needs  to  be  reported,  which  to  me,  and  tell 
me  if  this  is  right  or  not.  it  could  be  re¬ 
ported  by  anyone.  It  could  be  reported  by  a 
private  family  planning  agency.  It  could  be 
reported  by  a  father,  mother,  sister,  broth¬ 
er.  friend,  or  anyone  else,  as  I  read  the 
amendment:  is  that  correct,  first? 

MR.  MICHEL:  Well,  there  is  a  significant 
stigma,  no  matter  who  reports  it.  If  a  raped 
victim  is  singled  out  by  name  and  address, 
and  I  do  not  care  who  reports  it,  there  has 
to  be  some  stigma  attached  to  that. 

MR.  VOLKMER:  The  language  says  only 
reported;  it  does  not  say  by  whom. 

MR.  MICHEL;  No,  it  does  not. 

MR.  VOLKMER:  It  could  be  anyone. 

MR.  MICHEL:  The  Department  of  HEW 
may  want  to  tie  this  down  by  rules,  that 
could  be  done. 

MR.  VOLKMER;  •  •  •  what  is  the  gentle¬ 
man’s  intention  in  that  regard? 

MR.  MICHEL:  I  would  not  be  one  to  force 
that  particular  victim  as  an  individual  to 
report.  123  Cong.  Rec.  H12653  (daily  ed. 
Dec.  6,  1977). 

(ii)  Law  enforcement  agency.  With 
respect  to  the  meaning  of  law  enforce¬ 
ment  agency,  the  Congressional 
Record  consists  of  statements  of  two 
members  of  Congress  who  described  a 
law  enforcement  agency  in  the  follow¬ 
ing  manner: 

MR.  McCLORY:  •  •  •  the  proper  authori¬ 
ties  •  •  •  123  Cong.  Rec.  H10830  (daUy  ed. 
Oct.  12. 1977); 


MR.  BROOKE:  *  •  •  [Olbviously  a  law 
enforcement  agency  includes  the  police- 
state,  county  or  city.  But  it  is  not  exclusive¬ 
ly  these  organizations.  Since  we  are  dealing 
with  women  who  are  victims  of  attack,  we 
do  not  want  to  pile  trauma  upon  tragedy  by 
forcing  them  to  go  through  a  process  that  is 
more  geared  to  criminals  than  to  people 
who  deserve  our  greatest  sympathy.  If.  for 
example,  there  is  a  human  relations  division 
within  a  police  department,  the  report  could 
be  made  through  such  an  office.  A  police 
chaplain’s  office  could  be  assigned  the  job 
of  receiving  reports.  123  Cong.  Rec.  S19237 
(daily  ed.  Nov.  29. 1977). 

In  light  of  the  clear  language  in  the 
statute  and  the  foregoing  statements, 
the  regulations  define  “law  enforce¬ 
ment  agency,”  as  “an  agency,  or  any 
part  thereof,  charged  under  applicable 
law  with  enforcement  of  the  general 
penal  statutes  of  the  United  States,  or 
of  any  State  or  local  jurisdiction.”  ’The 
reference  to  “any  part  thereof”  is  to 
make  it  clear  that  the  report  may  be 
given  to  a  rape  crisis  center  or  chap¬ 
lain’s  office  which  is  part  of  or  admin¬ 
istrated  by  a  law  enforcement  agency. 
The  reference  to  “general  penal  stat¬ 
utes”  is  intended  to  preclude  reporting 
to  a  specialized  law  enforcement 
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agency  such  as  the  Drug  Enforcement 
Administration,  Secret  Service,  or 
their  State  or  local  equivalents. 

(ili)  Public  Health  Service.  The  regu¬ 
lations  define  “public  health  service” 
primarily  as  “an  agency  of  the  United 
States  or  of  a  State  or  local  govern¬ 
ment,  that  provides  health  or  medical 
services  •  •  The  Department  be¬ 
lieves  that  this  definition  most  closely 
comports  with  the  intent  of  Congress; 
however,  the  Department  acknowl¬ 
edges  that  what  Congress  meant  by 
“public  health  service”  is  not  entirely 
clear.  The  range  of  possibilities  was 
suggested  by  one  Congressman  as  fol¬ 
lows: 

What  in  the  world  Is  that?  Most  Members 
know  of  an  organization  called  the  U.S. 
Public  Health  Service.  Is  that  what  is  meant 
by  this  amendment?  I  cannot  find  out.  Or 
does  it  mean  that  one  could  have  a  conver¬ 
sation  with  the  public  health  nurse  next 
door?  *  *  *  The  language  of  this  amendment 
is  wide  open  to  interpretation.  It  could 
mean  anything  you  want  it  to  mean.  123 
Cong.  Rec.  H12654  (daUy  ed.  Dec.  6.  1977) 
(remarks  of  Representative  Flood). 

The  text  of  the  statute  offers  sub¬ 
stantial,  although  not  conclusive,  evi¬ 
dence  that  Congress  intended  that  re¬ 
porting  be  restricted  to  governmental 
entities.  First,  the  phrase  “public 
health  service”  is  used  along  with  “law 
enforcement  agency,”  and  it  is  a  gen¬ 
eral  rule  of  statutory  construction ' 
that  “the  meaning  of  doubtful  words 
may  be  determined  by  reference  to 
their  ass(x;iation  with  other  associated 
words  and  phrases.”  2A  Sutherland, 
“Statutory  Construction”  §  47.16 
(Sands  ed.  1973).  Law  enforcement 
agencies  are  by  definition  governmen¬ 
tal  entities,  and  the  close  association 
of  the  two  statutory  phrases  suggests 
that  Congress  intended  “public  health 
service”  to  have  a  similar  meaning.  In 
addition,  the  close  similarity  of  the 
statutory  phrase  with  the  United 
States  Public  Health  Service  suggests 
that  Congress  intended  to  limit  report¬ 
ing  to  the  Public  Health  Service,  its 
State  and  l(X)al  analogues,  and  other 
governmental  entities. 

The  legislative  history  with  respect 
to  this  phrase  is  brief  and  inconclu¬ 
sive.  Only  two  statements  in  the 
Senate  shed  any  light  on  its  meaning. 
The  first,  by  Senator  Brooke,  de¬ 
scribes  the  meaning  of  the  term  “a 
public  health  service  or  its  equivalent” 
when  that  language  was  imder  consid¬ 
eration  by  the  Senate: 

We  also  want  to  tell  HEIW  what  we  mean 
by  a  “public  health  service  or  its  equiv¬ 
alent.”  A  public  health  service  is  one  that 
serves  the  public  in  the  immediate  local 
area,  or  over  a  wider  region.  It  could  be  a 
Government  service  and  in  many  areas 
likely  toould  be.  But  where  such  Government 
service  does  not  exist,  toe  intend  that  the 
private  sector  equivalent  of  such  service 
would  be  eligible  to  receive  the  relevant 
report  Thus,  in  addition  to  services  funded 
from  public  moneys  we  also  would  include 


services  funded  by  a  combination  of  public 
and  private  moneys,  or  even  moneys  totally 
from  the  private  sector,  if  that  is  the  best 
“equivalent”  that  can  be  found. 

.  Thus,  authorized  recipients  of  reports 
would  include,  but  not  be  limited  to.  family 
planning  organizations,  health  maintenance 
organizations,  rape  crisis  centers,  health 
and  counseling  centers  run  by  local  charita¬ 
ble  organizations,  special  phone-in  counsel¬ 
ing  services,  or  any  kind  of  neighborhood  or 
other  health  or  counseling  center  for  people 
with  problems.  123  Cong.  Rec.  S19237  (daily 
ed.  Nov.  29. 1977) 

It  should  be  emphasized  that  these 
statements  were  made  in  the  context 
of  a  proposed  version  of  the  statute 
containing  the  phrase  “a  public  health 
service  or  its  equivalent.”  Significant¬ 
ly,  the  phrase  “or  its  equivalent”  was 
ultimately  deleted.  The  critical  pas¬ 
sage  in  Senator  Brooke’s  statement 
thus  is:  “[blut  where  such  Govern¬ 
ment  service  does  not  exist,  we  intend 
that  the  private  sector  equivalent  of 
such  service  would  be  eligible  to  re¬ 
ceive  the  relevant  report.”  (Emphasis 
supplied.)  With  the  deletion  of  the 
phrase  “or  its  equivalent,”  the  most 
reasonable  Inference  would  seem  to  be 
that  the  Senate  intended  that  only 
governmental  entities  would  be  eligi¬ 
ble  to  receive  reports  from  the  victims 
of  rape  or  incest. 

Di^ussion  in  the  House  as  to  the 
meaning  of  “public  health  service” 
tended  to  focus  on  the  desire  that  the 
term  not  be  so  broad  as  to  include 
abortion  clinics.  On  November  29. 
1977,  Representative  Michel  in  a  collo¬ 
quy  with  Representative  Bauman  indi¬ 
cated  that  mcdicaid-financed  abortion 
clinics  should  be  excluded: 

MR.  BAUMAN:  Mr.  Speaker,  if  the  gentle¬ 
man  will  3ield  further,  anyone  can  see  the 
obvious  conflict  that  exists  in  a  medicaid-fi¬ 
nanced  abortion  clinic,  which  makes  most  of 
its  money  from  performing  abortions, 
having  the  right  to  certify  that  these  pre- 
gancies  were  a  result  of  rape  or  incest.  Obvi¬ 
ously,  it  would  be  almost  an  automatic  act 
by  people  who  have  a  patent  conflict  of  in¬ 
terest  and  wish  to  perform  the  abortion  and 
be  paid.  That  certainly  should  not  be  the 
intent  of  the  conferees. 

MR.  MICHEL:  No,  it  should  not.  I  would 
sincerely  hope  that  they  would  be  getting 
the  message  downtown  and  that  lines  would 
be  drawn  accordingly.  123  Cong.  Rec. 
H12491  (daUy  ed.  Nov.  29. 1977). 

The  only  additional  House  legisla¬ 
tive  history  of  any  significance  on  the 
issue  of  what  constitutes  a  public 
health  service  consists  of  the  following 
colloquy  between  Representatives 
Volkmer  and  Michel: 

MR.  VOLKMER:  That  is.  what  is  a  public 
health  service?  What  does  the  gentleman 
mean  by  a  public  health  service?  Does  that 
include  family  planning  centers  and  others 
that  could  be  referred  to? 

MR.  MKHIEL:  In  my  Judgment,  it  is  every 
public  health  center  that  is  funded  to  any 
degree  by  Federal  funds. 

MR.  VOLKMER:  To  any  degree  by  Feder¬ 
al  funds? 

MR.  MICHEL:  Yes. 


MR.  VOLKMER:  What  about  State  and 
local  funds? 

MR.  MICHEL:  I  am  talking  about  federal¬ 
ly  funded  centers.  The  gentleman  and  I  well 
know  that  in  Cook  County  or  Peoria  County 
today  they  are  taking  care  of  situations  that 
we  are  prohibiting  here,  but  they  feel  a 
need  locally  to  do  it  and  if  there  are  no  Fed¬ 
eral  funds,  I  have  no  voice  in  it.  I  am  not 
about  to  eliminate  or  restrict  what  they  are 
doing.  _ 

MR.  VOLKMER:  But  the  receivers  of  the 
report  can  only  be  public  health  services 
that  are  partially  or  fully  funded  by  the 
Federal  Government? 

MR.  MICHEL:  Yes,  sir.  123  Cong.  Rec. 
H12653  (daUy  ed.  Dec.  6, 1977). 

As  this  brief  review  of  the  legislative 
history  indicates,  what  Congress 
meant  by  the  term  “public  health  ser¬ 
vice”  is  not  entirely  clear.  Only  two 
possibilities  have  any  support  in  the 
legislative  history— a  definition  limited 
to  governmental  entities  or  a  defini¬ 
tion  limited  to  Federally  funded  enti¬ 
ties.  The  language  of  the  statute  and 
the  deletion  of  the  phrase  “or  its 
equivalent”  led  the  Department  to 
conclude  that  Congress  intended  to 
entrust  the  reception  of  reports  from 
the  victims  of  rape  or  incest,  an  inte¬ 
gral  part  of  a  statutory  requirement 
intended  to  deter  fraud,  only  to  those 
agencies  ultimately  accoimtable  to  the 
political  process.  Accordingly,  the  defi¬ 
nition  of  “public  health  service”  in 
these  regulations  is  restricted  primar¬ 
ily  to  governmental  entities  that  pro¬ 
vide  health  services.  These  may  in¬ 
clude  health  department  offices, 
public  hospitals  and  clinics  and  facili¬ 
ties  operated  by  the  Public  Health 
Service. 

This  definition  also  encompassed 
quasi-public  corporations  or  authori¬ 
ties,  such  as  the  New  York  City 
Health  and  Hospital  Corporation,  that 
provide  general  medical  services  pur¬ 
suant  to  a  delegation  of  governmental 
authority  by  a  State  or  local  govern¬ 
ment  or  through  a  multi-jurisdiction 
compact. 

The  Department  recognizes  that  in 
certain  rural  areas  no  appropriate  gov¬ 
ernmental  agency  or  facility  may  be 
available.  In  order  to  insure  that  a  re¬ 
sponsible  entity  will  be  accessible  for 
purposes  of  receiving  the  required 
report,  the  definition  includes  rural 
health  clinics,  a  term  defined  in  re¬ 
cently  enacted  Pub.  L.  95-210,  91  Stat. 
1485,  to  mean  Federally  fimded  clinics 
in  certain  medically  underserved  rural 
areas. 

The  Department  believes  that  this 
definition  of  “public  health  service” 
will  not  prevent  necessary  reporting. 
Since  reporting  need  not  be  done  in 
person  by  the  victim,  communication 
by  mail  to  a  law  enforcement  agency 
or  public  health  service  from  a  health 
facility  where  a  rape  or  incest  victim 
went  for  medical  help  should  prevent 
any  problems  of  inaccessibility. 

Finally,  because  of  several  clear  ex¬ 
pressions  in  the  congressional  debates 
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that  abortion  clinics  cannot  be  consid¬ 
ered  proper  facilities  to  receive  reports 
of  rape  or  incest,  the  definition  of 
“public  health  service”  specifically  ex¬ 
cludes  any  facility  whose  principal 
function  is  the  performance  of  abor¬ 
tions.  The  Department  believes  that 
permitting  reporting  to  abortion  clin¬ 
ics  would  be  inconsistent  with  the  con¬ 
cept  of  rigorous  enforcement. 

(c)  The  requirement  that  rape  or 
incest  he  “promptly”  reported.  Section 
101  provides  that  Federal  funding  is 
available  for  “such  medical  procedures 
necessary  for  the  victims  of  rape  or 
incest,  when  such  rape  or  incest  has 
been  reported  promptly  *  •  (Em¬ 
phasis  supplied.)  To  implement  this 
requirement,  the  regulations  provide 
that  the  report  must  be  filed  within  60 
days  of  the  incident  of  incest  or  rape. 
The  60-day  period  is  consistent  with 
congressional  intent  and  was  arrived 
at  by  balancing  the  competing  interest 
of  providing  sufficient  time  to  permit 
victims  of  rape  or  incest  to  make  rea¬ 
soned  decisions  as  to  how  and  whether 
to  report  these  incidents,  with  the  ne¬ 
cessity  to  protect  against  fraudulent 
reporting.  Thus,  in  explaining  this  re¬ 
quirement.  one  Congressman  com¬ 
mented: 

The  intent  is  to  Insure  that  innocent  vic¬ 
tims  of  rape  will  receive  treatment  with  a 
minimum  of  difficulty,  but  that  sufficient 
steps  have  been  taken  by  the  victims  to 
demonstrate  the  fact  of  the  rape.  123  Cong. 
Rec.  H12489  (daily  ed.,  Nov.  29,  1977)  (re¬ 
marks  of  Representative  Bonker). 

The  records  of  the  debates  in  Con¬ 
gress  indicate  that  Congress  was  aware 
of  both  policies  that  are  balanced  in 
these  regulations,  but  that  the  mem¬ 
bers  had  conflicting  views  as  to  what 
would  constitute  prompt  reporting, 
varying  from  as  little  as  two  or  three 
weeks,  to  60  to  90  days,  to  “months.” 

In  the  Senate,  Senators  Magnuson, 
Brooke  and  Metzenbaum,  engaged  in 
the  following  colloquy: 

MR.  BROOKE:  In  addition,  we  also  in¬ 
clude  the  word  "promptly,"  to  provide  that 
any  reporting  must  be  prompt.  By  this  we 
do  not  mean  hours;  we  mean  a  much  longer 
period  of  time  that  is  reasonable  yet 
humane  •  *  •. 

•  •  •  •  • 

MR.  METZENBAUM:  In  yielding  to  the 
House  with  respect  to  putting  in  the  word 
"promptly."  it  seems  to  me  that  it  opens  the 
door  to  a  wide  variety  of  interpretations 

•  •  • 

•  ■  •  •  •  * 

MR.  METZENBAUM:  Does  the  Senator 
from  Massachusetts,  therefore,  interpret 
the  word  "promptly"  to  mean  a  number  of 
weeks  and  possibly  months  after  the  trau¬ 
matic  experience  has  occurred,  rather  than 
a  requirement  to  get  on  the  telephone  Im¬ 
mediately  after  that  kind  of  occurrence?  I 
believe  it  does  have  relevance,  and  I  would 
appreciate  to  some  elaboration  on  the  sub¬ 
ject  from  the  Senator  from  Massachusetts. 


MR.  BROOKE:  Mr.  President,  I  agree 
'With  the  Senator  from  Ohio  that  the  word 
“promptly"  is  subject  to  interpretation. 

As  I  view  it,  "promptly"  would  mean  a  rea¬ 
sonable  and  humane  period  of  time  in  which 
the  rape  or  Incest  would  be  reported  to  a 
law  enforcement  agency  or  to  a  public 
health  service;  it  might  be  reported  by  a 
parent  or  someone  in  behalf  of  that  victim 
of  rape  or  incest,  or  it  could  be  reported  by 
the  victim. 

We  may  be  talking  about  children.  As  the 
distinguished  Senator  from  Ohio  well 
knows,  it  is  a  matter  that  concerns  me 
deeply  and  concerns  him  and  others  deeply. 
We  may  be  talking  about  young  children,  so 
we  may  be  talking  about  the  reporting  of 
the  parent,  where  the  child  cannot  be  in  a 
position  to  make  that  report  promptly.  It  is 
not  a  question  of  hours,  as  I  see  it.  but 
maybe  days,  weeks— a  reasonable  and 
humane  period  of  time,  whatever  that  may 
be  considered. 

MR.  METZENBAUM:  Possibly  weeks  and 
months. 

MR.  BROOKE:  It  could  be.  yes. 

MR.  MAONUSON:  I  would  not  suggest 
that  they  wait  months.  As  with  any  piece  of 
legislation,  you  cannot  spell  out  the  time. 
We  probably  could  say  within  90  days  or 
within  60  days  or  within  the  first  part  of  the 
pregnancy.  But  we  have  to  leave  it  up  to  the 
Department  to  make  what  we  hope  will  be 
reasonable  regulations  to  carry  out  what 
the  word  "promptly"  means. 

In  reverse,  I  think  it  means  that  you 
cannot  wait  and  wait  and  wait  and  all  of  a 
sudden  show  up  some  place  and  say.  “I  was 
raped,"  or,  "Incest  took  place.”  You  would 
have  to  do  it  within  a  reasonable  time,  with 
respect  to  the  Department. 

In  this  amendment,  we  go  even  further. 
We  say: 

The  Secretary  shall  promptly  issue  regu¬ 
lations  and  establish  procedures  to  ensure 
that  the  provisions  of  this  section  are  rigor¬ 
ously  enforced. 

I  think  that  would  mean  that  they  would 
Interpret  the  word  "promptly”  not  to  apply 
to  any  length  of  time,  but  that  it  should  be 
done,  say,  in  90  days,  or  say  that  was  the 
middle  figure,  that  it  be  before  that  time, 
not  "promptly”  after  a  long  period  of  time. 

I  am  sure  that  is  the  way  the  regulations 
would  read. 

MR.  BROOKE;  I  think  a  reasonable  and 
humane  period  of  time  would  be  a  fair 
period  of  time.  I  think  there  might  be  ex¬ 
tenuating  circumstan^'cs  in  certain  cases 
which  should  be  taken  into  consideration. 

MR.  MAGNUSON:  Each  case  has  to  be 
taken  into  consideration. 

MR.  BROOKE:  I  can  conceive  of  a  case 
where  there  is  an  extenuating  circumstance 
such  as  requiring  a  longer  period  of  time, 
say.  than  the  normal  case.  I  think  that 
would  be  the  intent  of  the  language. 

MR.  METZENBAUM:  I  appreciate  the  as¬ 
surances  of  the  distinguished  Senator  from 
Massachusetts  and  the  distinguished  Sena¬ 
tor  from  Washington  that  "promptly"  in 
this  sense  in  this  legislation  does  not  mean 
"promptly"  as  we  normally  think  of  it  such 
as  when  we  expect  the  Secretary  of  HEW  to 
act  promptly  in  issuing  regulations.  That  is 
a  different  kind  of  promptness  than  that 
which  we  expect  under  these  circum.stances. 

MR.  BROOKE:  I  agree. 

MR.  MAGNUSON:  I  hope  this  will  set  an 
example  for  other  regulations  they  have  to 
Issue  down  there.  123  Cong.  Rec.  S19397-98 
(daily  ed.  Dec.  6,  1977).  See  also  id.  at  S 
19442  (daily  ed.  December  7, 1977). 


A  somewhat  more  restrictive  view 
had  been  stated  by  Senator  Helms 
when  he  earlier  had  unsuccessfully  in¬ 
troduced  an  amendment  that  would 
have  required  prompt  reporting: 

The  word  “promptly"  before  the  word  "re¬ 
ported”  will  eliminate  the  possibility  that  2 
or  3  months  after  the  fact  a  supposed  victim 
would  claim  to  have  been  raped  when,  as  a 
matter  of  fact,  she  had  not.  123  Cong.  Rec. 
S19238  (daUy  ed.  Nov.  29. 1977). 

The  prevailing  view  in  the  House 
was  closer  to  that  of  Senator  Helms. 
One  representative,  referring  to  the 
Senate  colloquy  on  the  meaning  of 
promptly,  expressed  apprehension 
that  the  Senate  might  consider  the 
term  to  encompass  months. 

MR.  BAUMAN:  Then  they  [the  Senators 
quoted  above]  went  on  to  explain  in  their 
view  months  could  pass  and  still  lead  to 
prompt  reporting.  In  other  words,  this  Is  a 
very  large  loophole,  and  this  debate  in  the 
Senate  could  support  a  complete  reversal  of 
the  attitude  of  the  House  when  we  desired  a 
prompt  reporting  of  when  the  rape  oc¬ 
curred.  Read  what  the  Senate  said.  IZi  Con. 
Rec.  H12772  (daUy  ed.  Dec.  7. 1977). 

In  response  to  that  remark.  Repre¬ 
sentative  Mahon  related  his  belief 
that  prompt  was  shorter  than 
“months”  and  meant  “reasonably 
quick.” 

MR.  MAHON:  Regardless  of  what  may 
have  been  said  by  any  Member  of  the  other 
body  and  by  any  Member  of  this  body,  in 
plain  english  "prompt"  means  reasonably 
quick.  It  does  not  mean  months,  regardless 
of  what  anybody  may  have  said.  I  do  not 
accept  everything  I  read  in  the  Congression¬ 
al  Record.  I  know  what  the  word  “prompt¬ 
ly”  means,  and  I  know  that  Mr.  Callfano, 
the  Secretary  of  HEW,  is  a  man  of  integrity, 
and  he  is  required  under  the  language  in 
this  proposal  to  promptly  issue  regulations 
to  rigorously  enforce  the  import  of  the  reso¬ 
lution.  So  I  would  not  be  concerned  about 
that  matter.  Id. 

However,  even  after  the  Chairman’s 
assurance  to  the  contrary,  Representa¬ 
tive  Bauman  reiterated  his  fears  that 
“prompt”  could  be  interpreted  to 
mean  months  after  the  occurrence  of 
tlie  rape: 

•  •  •  With  the  inclusion  of  the  broadly  in¬ 
terpreted  “prompt  reporting"  months  after 
the  occurrence-as  the  Members  of  the  other 
body  readily  interpret  it— and  legislative 
history  does  play  a  part— we  have  another 
estimate.  Id.  at  H  12773. 

On  the  previous  day.  Representative 
Michel  provided  his  view  on  the  mean¬ 
ing  of  prompt  reporting: 

But  “prompt”  leaves  itself  open  to  a 
number  of  days.  But  let  us  face  it.  Pregnan¬ 
cy  Is  a  fact  which  cannot  obviously  be 
known  until  the  raped  victim  has  missed  her 
first  period.  So  it  seems  to  me  that 
“prompt”  embraces  a  period  that  is  at  least 
in  the  30-day  range  and  still  would  be  ac¬ 
ceptable  as  prompt  treatment  and  prompt 
reporting.  123  Cong.  Rec.  H12652  (daily  ed. 
Dec.  6. 1977). 

The  significance  of  thi§  comment  is 
that  it  indicates  this  Member’s  belief 
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that  “prompt”  encompasses  at  least  a 
sufficiently  lengthy  period  of  time  so 
as  to  permit  the  victim  to  know  w'heth- 
er  or  not  she  is  pregnant. 

The  only  additional  explanation  of 
the  meaning  of  “prompt”  was  a  com¬ 
ment  by  Representative  Bonker,  on 
December  6, 1977  that: 

It  has  to  be  reported  promptly  and  that 
does  not  mean  it  can  be  done  3  or  4  or  5 
weeks  later  and  reported  and  thus  qualify 
for  a  medicaid  abortion.  Id.  at  H12653  (daily 
ed.  Dec.  6. 1977). 

In  the  face  of  these  sharply  conflict¬ 
ing  expressions  of  Congress,  the  De¬ 
partment  believes  that  a  60-day  re¬ 
porting  period  is  within  the  middle 
range  of  the  various  time  limits  men¬ 
tioned  in  the  debates.  More  important¬ 
ly,  the  Department  believes  that  a  60- 
day  reporting  period  acconunodates 
both  basic  policies,  of  permitting 
access  by  eligible  individuals  while  dis¬ 
couraging  fraud,  advanced  in  support 
of  the  promptness  requirement. 

(d)  Hie  procedure  for  prompt  report¬ 
ing.  There  is  virtually  no  evidence  as 
to  what  procedures  Congress  envi¬ 
sioned  should  be  followed  to  imple¬ 
ment  the  reporting  requirements  for 
the  victims  of  rape  or  incest.  The  De¬ 
partment,  in  the  absence  of  congres¬ 
sional  guidance  in  formulating  these 
requirements,  has  attempted  to  bal- 
smce  concerns  for  individual  privacy 
with  the  statutory  mandate  that  the 
Secretary  shall  “establish  procedures 
to  insure  that  the  provisions  of  this 
section  are  rigorously  enforced.”  The 
regulations  require  only  that  informa¬ 
tion  necessary  to  confirm  the  fact  that 
an  incident  of  rape  or  incest  has  been 
reported  to  a  law  enforcement  agency 
or  public  health  service,  be  provided. 

The  regulations  provide  that  Federal 
financial  participation  is  available  for 
medical  procedures  performed  upon  a 
victim  of  rape  or  incest  if  the  appro¬ 
priate  State  agency  or  program  or  pro¬ 
ject  has  received  signed  documenta¬ 
tion  from  a  law  enforcement  agency  or 
public  health  service.  The  documenta¬ 
tion  must  state  that  the  person  upon 
whom  the  medical  procedure  was  per¬ 
formed  was  reported,  within  60  days  of 
the  incident,  to  have  been  the  victim 
of  rape  or  incest  and  that  the  report 
included  the  name,  address  and  signa¬ 
ture  of  the  person  who  reported  the 
incident. 

The  regulations  do  not  specify  the 
manner  in  which  reporting  must  be  ac¬ 
complished  and  do  not  require  the  re¬ 
porting  of  any  details  concerning  the 
underlying  incident  other  than  the 
name  of  the  victim.  However,  it  should 
be  noted  that  the  regulations  require 
an  official  of  the  agency  or  service 
that  received  the  report  to  certify  in 
writing  to  the  fact  of  prompt  report¬ 
ing.  This  may  be  done,  for  example,  by 
inclusion  in  the  certification  of  a  state¬ 
ment  that  the  rape  or  incest  was 
promptly  reported  as  required  by  the 


regulations  or  by  a  recitation  of  the 
date  of  the  report  to  the  law  enforce¬ 
ment  agency  or  public  health  service 
and  the  date  of  the  incident  of  rape  or 
incest. 

In  order  to  implement  the  require¬ 
ment  of  rigorous  enforcement,  the  reg¬ 
ulations  require  that  the  relevant  doc¬ 
umentation  must  be  received  by  the 
applicable  State  agency,  program  or 
project  prior  to  payment  to  the  pro¬ 
vider  of  the  abortion.  In  other  words, 
no  Federal  funds  may  be  expended  for 
an  abortion  until  the  State  agency, 
program  or  project  has  on  hand  the 
requisite  documentation.  Providers, 
however,  may  perform  abortions  prior 
to  the  receipt  of  such  dociunentation, 
but  they  do  so  at  the  risk  of  not  re¬ 
ceiving  Federal  reimbursement  should 
such  documentation  subsequently  not 
be  forthcoming. 

In  addition,  it  must  be  noted  that 
any  person  who  knowingly  submits  a 
falsified  claim  for  Federal  funds,  or 
who  aids  or  abets  in  the  submission  of 
a  falsified  claim,  may  be  subject  to 
prosecution  under  section  1909(a)  of 
the  Social  Security  Act  or  another  ap¬ 
plicable  provision  of  law. 

4.  RETENTION  OF  RECORDS 

The  regulations  also  require  that  the 
State  agency,  or  the  program  or  pro¬ 
ject  maintain  copies  of  all  requisite 
documentation  and  certifications  for 
the  three  year  period  specified  in  the 
maintenance  of  record  requirements 
at  45  CFR  74.20.  These  records  must 
be  retained  to  facilitate  audits  and 
other  enforcement  reviews.  However, 
in  order  to  safeguard  personal  privacy, 
these  records  are  subject  to  the  safe¬ 
guarding  requirements  specified  in  45 
CFR  205.50. 

Waiver  of  Proposed  Regulations 

Section  102  of  Pub.  L.  95-205  speci¬ 
fies  that  the  statute  governs  the  De¬ 
partment’s  appropriations  effective  as 
of  December  1,  1977.  Section  101  of 
that  Act  places  specific  limitations 
upon  those  abortions  for  which  Feder¬ 
al  funds  are  available.  Accordingly,  it 
is  critical  that  States  and  other  gran¬ 
tees  be  made  aware  of  the  instances  in 
which  Federal  fimding  will  be  avail¬ 
able  as  soon  as  possible.  Moreover, 
Congress  has  dictated  that  these  regu¬ 
lations  must  be  issued  promptly  to  en¬ 
force  rigorously  these  limitations.  For 
this  reason,  the  Department  has  deter¬ 
mined  that  there  is  good  cause  to 
waive  notice  and  opportunity  for 
public  comment  prior  to  issuing  these 
regulations  in  final  form,  and  to  waive 
the  normal  requirement  that  30  days 
elapse  between  publication  of  the  reg¬ 
ulations  and  effective  date.  However, 
comments  will  be  received,  as  noted 
earlier,  with  the  possibility  of  modify¬ 
ing  the  regulations  in  response  to 
those  comments. 


Effective  Date 

These  regulations  will  be  effective 
February  14,  1978.  The  Department 
understands  that  a  reasonable  amount 
of  time  is  necessary  to  make  adjust¬ 
ments  to  comply  with  the  reporting 
and  record  keeping  procedures.  The 
Department,  however,  believes  that 
this  can  be  done  in  substantially  less 
time  than  the  normal  30  days,  given 
the  minimal  nature  of  the  require¬ 
ments  imposed  upon  States  and  other 
grantees.  The  Department  has  con¬ 
cluded  that  a  12  day  lead  time  is  suffi¬ 
cient. 

Part  449  is  amended  by  adding  a  new 
Subpart  A  after  §449.82  to  read  as  set 
forth  below: 

Subporl  A— Fcdafol  Financial  Fartkipertion  in  Stata 
Oainit  for  Aboftionc 

449.100  Applicability. 

449.101  Definitions. 

449.102  General  rule. 

449.103  Life  of  the  mother  would  be  endan¬ 
gered. 

449.104  Severe  and  long-lasting  damage  to 
physical  health. 

449.105  Rape  and  incest. 

449.106  Documentation  needed  by  State 
agency. 

449.107  Drugs  and  devices  and  termination 
of  ectopic  pregnancies. 

449.108  Record  keeping  requirements. 

449.109  Safeguarding  requirements. 

Aitthoritt:  Sec.  1102,  49  Stat.  647  (42 
U.S.C.  1302);  sec.  101  of  Pub.  L.  95-205,  91 
Stat.  1461,  December  9, 1977. 

Subpart  A— Fodarol  Financial  Participation  in 
Stat#  Qaim*  for  Abortions 

§  449.100  Applicability. 

This  subpart  applies  to  programs  ad¬ 
ministered  under  Title  XIX  of  the 
Social  Security  Act. 

§  449.101  Definitions. 

As  used  in  this  Subpart: 

(a)  "lAiw  enforcement  agency” 
means  an  agency,  or  any  part  thereof, 
chsu-ged  under  applicable  law  with  en¬ 
forcement  of  the  general  penal  stat¬ 
utes  of  the  United  States,  or  of  any 
State  or  lo(»l  Jurisdiction. 

(b)  “Medical  procedures  performed 
upon  a  victim  of  rape  or  incest”  means 
any  medical  service,  including  an  abor¬ 
tion,  performed  for  the  purpose  of  pre¬ 
venting  or  terminating  a  pregnancy 
arising  out  of  an  incident  of  rape  or 
incest. 

(c)  “Physician”  means  a  doctor  of 
medicine  or  osteopathy  legally  autho¬ 
rized  to  practice  medicine  and  surgery 
by  the  State  in  which  he  or  she  prac¬ 
tices. 

(d)  “Public  health  service”  means: 
(1)  An  agency  of  the  United  States  or 
of  a  State  or  local  government,  that 
provides  health  or  medical  services; 
and 

(2)  A  “rural  health  clinic,”  as  de¬ 
fined  under  section  l(d)(aa)(2)  of  Pub. 
L.  95-210,  91  Stat.  1485,  except  that 
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any  agency  or  facility  whoi^e  principal 
function  is  the  performance  of  abor¬ 
tions  is  specifically  excluded  from  this 
definition. 

(e)  “State”  means  each  of  the  fifty 
States  of  the  United  States,  the  Dis¬ 
trict  of  Columbia,  Guam,  the  Virgin 
Islands,  Puerto  Rico,  and  the  North¬ 
ern  Mariana  Islands. 

§  449.102  General  rule. 

Federal  financial  participation  is  not 
available  in  expenditures  for  an  abor¬ 
tion  except  under  circumstances  de¬ 
scribed  in  §§449.103,  449.104,  or 

§  449.105. 

§  449.103  Life  of  the  mother  would  be  en¬ 
dangered. 

Federal  financial  participation  is 
available  in  expenditures  for  an  abor¬ 
tion  when  a  physician  has  found,  and 
so  certified  in  writing  to  the  applicable 
State  agency,  that  on  the  basLc  of  his/ 
her  professional  judgment,  the  life  of 
the  mother  would  be  endangered  if 
the  fetus  were  carried  to  term, 

§  449.104  Severe  and  long-lasting  damage 
to  physical  health. 

Federal  financial  participation  is 
available  in  expenditures  for  an  abor¬ 
tion  when  two  physicians  have  found, 
and  so  certified  in  writing  to  the  appli¬ 
cable  State  agency,  that  on  the  basis 
of  their  professional  judgment,  severe 
and  long-lasting  physical  health 
damage  to  the  mother  would  result  if 
the  pregnancy  were  carried  to  term. 

§  449.105  Rape  and  incest. 

Federal  financial  participation  is 
available  in  expenditures  for  medical 
procedures  performed  upon  a  victim  of 
rape  or  incest  if  the  State  agency  has 
received  signed  documentation  from  a 
law  enforcement  agency  or  public 
health  service  stating  that;  (a)  The 
person  upon  whom  the  medical  proce¬ 
dure  was  performed  was  reported, 
within  60  days  of  the  incident,  to  have 
been  the  victim  of  an  incident  of  rape 
or  incest;  and  (b)  the  report  included 
the  name,  address  and  signature  of  the 
person  who  reported  the  rape  or 
incest.  Federal  financial  participation 
Is  also  available  in  expenditures  for 
abortions  for  victims  of  rape  or  incest 
imder  the  circumstances  described  in 
§§  449.103  and  449.104  without  regard 
to  the  requirements  of  the  preceding 
sentence. 

§449.106  Documentation  needed  by  the 
State  agency. 

Federal  financial  participation  is  un¬ 
available  in  any  expenditures  for  abor¬ 
tions  or  other  medical  procedures  oth¬ 
erwise  provided  for  imder  §§449.103, 
449.104,  and  449.105  if  the  State 
agency  has  paid  without  first  having 
received  the  certifications  and  docu¬ 
mentation  specified  in  those  sections. 


§  449.107  Drugs  and  devices  and  termina¬ 
tion  of  ectopic  pregnancies. 

Federal  financial  participation  is 
available  in  expenditures  for  drugs  or 
devices  to  prevent  implantation  of  the 
fertilized  ovum,  and  for  medical  proce¬ 
dures  necessary  for  the  termination  of 
an  ectopic  pregnancy. 

§  449.108  Record  keeping  requirements. 

State  agencies  must  maintain  copies 
of  the  certifications  and  documenta¬ 
tion  specified  in  §§  449.103,  449.104  and 
449.105  for  3  years  pursuant  to  the  re¬ 
tention  and  custodial  requirements  for 
records  at  45  CFR  74.20  et  seg. 

§  449.109  Safeguarding  requirements. 

State  agencies  must  safeguard 
against  improper  disclosure  of  infor¬ 
mation  contained  in  the  certifications 
and  documentation  described  in 
§§  449.103,  449.104,  and  449.105  pursu¬ 
ant  to  the  requirements  at  45  CFR 
205.50(b). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714  Medical  Assistance  Pro¬ 
gram.) 

Dated:  January  26, 1978. 

Robert  A.  Derzon, 
Administrator,  Health  Care 
Financing  Administration. 

Approved:  January  26, 1978. 

Joseph  A.  Califano,  Jr., 

Secretary,  Department  of  Health, 
Education,  and  Welfare. 

[FR  Doc.  78-2870  Filed  1-30-78;  2:16  pml 


[4110-12] 

’  Title  45— Public  Welfare 

CHAPTER  II— SOCIAL  AND  REHABILITATION 
SERVICE  (ASSISTANCE  PROGRAMS);  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION,  AND 
WELFARE 

PART  228— SOCIAL  SERVICES  PROGRAMS  FOR 
INDIVIDUALS  AND  FAMILIES:  TITLE  XX  OF 
THE  SOCIAL  SECURITY  ACT 

Federal  Financial  Participation  in  State  Claims 
for  Abortions 

Note.— This  document  originally  appeared 
in  the  Federal  Register  for  Thursday,  Feb¬ 
ruary  2,  1978.  It  is  reprinted  in  this  issue  to 
meet  requirements  for  publication  on  an  as¬ 
signed  day  of  the  week.  (See  the  inside 
cover  of  this  issue  for  information  about 
agencies  publishing  on  assigned  days  of  the 
week.) 

AGENCY:  Administration  for  Public 
Services  (APS),  Office  for  Human  De¬ 
velopment  Services  (OHDS),  Depart¬ 
ment  of  Health,  Education,  and  Wel¬ 
fare. 

ACTION:  Final  rules. 

SUMMARY:  Department  is  promul¬ 
gating  new  rules  to  govern  Federal  fi¬ 
nancial  participation  in  expenditures 
for  abortions  funded  through  various 


HEW  programs.  Three  parallel  sets  of 
regulations  are  being  promulgated. 
One  set  will  apply  to  programs  admin¬ 
istered  under  title  XIX  of  the  Social 
Security  Act,  another  to  programs  ad¬ 
ministered  under  title  XX  of  that  Act, 
and  the  third  to  programs  and  proj¬ 
ects  supported  with  funds  appropriat¬ 
ed  to  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare  and  administered 
by  the  Public  Health  Service.  These 
rules  are  necessary  as  a  result  of  the 
enactment  of  Pub.  L.  95-205.  That 
statute  imposes  strict  limitations  upon 
Federal  funding  of  abortions  and  re¬ 
quires  that  the  Secretary  "promptly 
i^ue  regulations  and  establish  proce¬ 
dures  to  ensure  that  [the  statute  is] 
rigorously  enforced.”  These  refla¬ 
tions  respond  to  that  statutory  direc¬ 
tive  and  specify  when  Federal  funds 
may  be  used  to  pay  for  abortions. 

EFFECTIVE  DATE:  These  regula¬ 
tions  will  be  effective  February  14, 
1978.  As  explained  in  the  preamble  to 
42  CFR  Part  449  appearing  in  this 
issue  at  p.  4833  in  providing  Federal 
financial  participation  prior  to  the  ef¬ 
fective  date  of  these  regulations,  the 
Department  will  accept  any  reason¬ 
able  interpretation  of  the  statutory 
provisions  implemented  by  these  regu¬ 
lations. 

Notice  of  Proposed  Rulemaking  and 
a  delayed  effective  date  of  30  days 
have  been  waived  because  of  the  corn- 
spelling  need  to  provide  immediate  di¬ 
rection  to  States  and  Federal  grantees 
as  to  those  abortions  which  the  De¬ 
partment  will  fund  with  its  appropri¬ 
ations  for  fiscal  year  1978,  and  to 
follow  the  dictates  of  Congress  that 
the  Department  promptly  issue  regu¬ 
lations.  Nevertheless,  written  com¬ 
ments  or  suggestions  received  on  or 
before  March  20,  1978,  will  be  consid¬ 
ered  with  a  view  to  revising  these  reg¬ 
ulations,  and  will  be  responded  to  by 
further  publication  in  the  Federal 
Register  no  later  than  May  3,  1978. 

In  commenting  please  refer  to  APS- 
3.  Agencies  and  organizations  are  re¬ 
quested  to  submit  comments  in  dupli¬ 
cate.  Comments  will  be  available  for 
public  inspection  beginning  approxi¬ 
mately  2  weeks  after  publication,  in 
Room  2225  of  the  Department’s  of¬ 
fices  at  330  C  Street  SW.,  Washingrton, 
D.C.,  on  Monday  through  Friday  of 
each  week  from  8:30  a.m.  to  5  p.m., 
202-245-9415. 

ADDRESS:  Address  comments  to: 
Commissioner,  Administration  for 
Public  Services,  Department  of 
Health,  Education,  and  Welfare,  P.O. 
Box  1923,  Washington,  D.C.  20013. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mrs.  Johnnie  U.  Brooks,  Room  2225, 

Switzer  Building,  330  C  Street  SW., 

Washington,  D.C.  20201,  202-245- 

9415. 

SUPPLEMENTARY  INFORMATION: 
For  a  preamble  statement,  which  is 
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being  Issued  jointly  by  the  Administra¬ 
tion  for  Public  Services  of  the  Office 
of  Human  Development  Services,  the 
Public  Health  Service,  and  the  Health 
Care  Financing  Administration,  con¬ 
cerning  conditions  governing  Federal 
funding  of  abortions,  see  42  CFR  Part 
449  appearing  in  this  issue  at  page  4833 
45  CFR  228  is  revised  as  follows: 

1.  The  Table  of  Contents  for  Sub¬ 
part  I  is  revised  as  follows: 

S«bp«rt  I— OMicrol  Provitiofit 

Sec. 

228.90  Expenditures  for  which  Federal  fi¬ 
nancial  participation  is  available. 

228.91  Expenditures  for  which  Federal  fi¬ 
nancial  participation  is  not  available. 

228.92  Federal  Financial  Participation  in 
State  Claims  for  Abortions. 

Authority:  Sec.  1102.  49  Stat.  647  (42 
U.S.C.  1302);  and  Sec.  101.  Pub.  L.  95-205,  91 
SUt.  1461.  December  9, 1977. 


2.  Subpart  I  is  revised  to  add  a  new 
§  228.92  as  follows: 

§  228.92  Federal  Financial  Participation 
in  State  Claims  for  Abortions. 

Federal  financial  participation  in 
State  claims  for  abortions  is  governed 
by  42  CFR  449.100  through  449.109. 

(Sec.  101,  Pub.  L.  95-205.  91  Stat.  1461.  De¬ 
cember  9. 1977.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.771,  Social  Services  for  Low 
Income  and  Public  Assistance  Recipients.) 

Dated:  January  26, 1978. 

Warren  Master, 
Acting  Assistant  Secretary  for 
Human  Development  Services. 

Approved:  January  26.  1978. 

Joseph  A.  Califano,  Jr., 

Secretary,  Department  of  Health, 
Education,  and  Welfare. 

CFR  Doc.  78-2871  Filed  1-30-78;  2:16  pm] 
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